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SATURDAY, MARCH 18, 1843,

MAITLAND ASSIZES.

'The assizes for Maitland commenced on
Wednesday last, hefore his Honor M.
Justice Burton, who arrived at Morpeth by
thesteamer Shamroek on Tuesdaymorning,
attended by the Solicitor General, M.
Prout, under sheriff, and Mr. Ranclaud,
his Honor’s clerk, who acted as clerk of
arraigns, W. Purefoy, Esq., was the only
harvister who came up from Sydney for
the assizes. His Honor staid at Morpeth
until Wednesday morning, when he was
escorted into Maitland by several gentle-
men on horsebaek, His Honor then
attended divine service in St. Peter’s
Chureh, Bast Maitland, when a sermon
was preached by the Rev, G. K. Rusden.
At about half-past cleven his Honor took
his scat upon the beneh, and the list of
magistrates was then called over, after
which her Majesty’s proclamation against
vice and immorality wasread. His Honor
then delivered the following address :—

1 have now the honor for the third time,
in the performance of my duty as one of
her Majesty’s Judges, of holding the
assizes at this place.

On the first of these oceasions it was
my lot to introduce into this district the
new system of the administration of jus-
tice by circuit courts ; it is now my lot to
find the period of my judicial visit again
marked by an event most deeply interesting
to us all, I mean the cstablishment of a
local legislature, which wiil be to a consi-
derable extent formed by representatives
freely chosen by vourselves,

It would be foreign to my present pur-
pose to make any comment upon the par-
ticular mode in which it has pleased her
Majesty, with the consent of Parliament,
to provide for the discharge of legislative
functions in the colony ; but, having heen
called to the honor of presiding in this
court, held in one of the electoral districts
into which the colony has heen divided for
the exercise of the new privileges of its
inhabitants, at the first assizes after the
proclamation of the recent act of parlia-
ment, the 5th and Gth of her Majesty’s
reign, I can do no less than congratulate
you, as I do most heartily, upon this
uccession to your liberties, and express my
hope that, as graciously intended by her
Majesty and by her Majesty’s Ministers,
and sanctioned by the Parliament of Great
Britain, it may be received in a corres-
ponding spirit, and may be productive to
the community of all the good effects
which have been undoubtedly intended.
T may also, as by virtue of my office I am
one of the principal conservators of the
peace within the colony, take this occasion
of ecarnestly recommending to all those
who hear me that they depart not from the
principles of peace and goodwill towards
one another in the exercise of their new-
horn privileges ; and charge with authority
those trusted with the duty of keeping the
peace, whether as magistrates oras officers
of justice in any degree, that they be
mindful of the duty of enforcing these
principles by their own conduct and
example, and be not found in any way to
infringe them. Those whom you elect as
your representatives will, T doubt not, be
worthy of your confidence, and will enjoy
it. Tt is no light and unimportant duty to
which you call them, and they undertake ;
it is one which, if they perform faithfully,
will entitle them to your lasting gratitude.
To call forth, to encourage and improve,
the vesources of the country; to increase
its home production and foreign export ;
to conduct the government in its various
branches upon a system of prudent but
liberal economy ; to inerease its finances
by impositions fair and equal, and faith-
fully to apply them for the public good—
are doubtless amongst the chief duties of
the politician, But the new legislators of
this country have before them a task which
at present perhaps has been little contem-
plated, but is yet more interesting to those
who are called upon, as we are upon this
this occasion, to administer the laws; I
mean, with respect to the laws themselves.

It has been a subject uppermost in my
mind, ever since I first took my seat on
the bench of this colony, more than ten
vears ago ; frequently expressed to those
in whom the power has been vested ; fre-
quently urged, and, in particular instances,
from the bench where I have presided ;
and always accompanicd with regret on
my part—that, in ¢he long period during
which a Legislative Council las been
cstablished in’ this colony, to meke lgws
for its_good government and welfare, no-
thing should have heen done to adapt the
laws of England to local circumstanges ;
nothing to simplify the codo which we arg
to administer; and nothing, in comparison

with what is required, to make sure the
landmarks, and to simplify the transfer of
property.

Many years of glorious opportunity
have been lost, whilst the transactions of
the colony were few and simple, and when
a legislature ncquainted with its require-
ments might have laid its foundations
brond, and deep, and irvemovable. The
present is, however, the commencement of
a new era, and I trust a better, in this part
of the work of a legislature. It will be
so if there be placed in the council those,
and I hope to see some such, whose minds
have been led to the study of the law as a
science ; who are acquainted with it, both
in prineiple and detml. And, if the same
weight be given to their opinions and ad-
vice which is due to the properly qualified
professor of any other science, it would he
found, althongh a considerable lahour, yet
onc worthy to be encouraged and under-
taken, and, to a lawyer, of no distant
accomplishment, to do now what has never
yet been done—critically to scan the sta-
tute law of England, and to determine, by
legislative authority, how much is really
applicable to our condition, and then to
adopt it by apt terms; to review the
colonial statute book, reject its incon-
f;ruitics and discordances, and reduce it to
egal order; to remodel the eriminal code,
providing an eflicient system of sccondary
punishment ; to devise a simple and inex-
pensive mode of conveying, both by way
of mortgage and sale, real property, and,
above all, of simplifying and securing the
evidence of title hy a well conceived and
well organised system of registration.

It cannot fnif to be considered a re-
markable oversight that the only law in
this colony relating to the duty of justices
of the peace in taking examinations, and
admitting to bail, persons brought before
them on a charge of felony or misde-
meanour, is the statute of the Imperial
Parliament 7 Geo. IV,, c. 69, adopted
here word for word by the local Act 9
Geo. IV, No. 1, passed on the 20th
March, 1828. In the first clause of that
act the recited intention is declared to be
as follows: “ Whereas the technical striet-
ness of criminal proceedings might in
many instances be relaxcd, so as to ensure
the punishment of the guilty without de-
priving the accused of any just means of
defence, and the administration of justice
in that part of the United Kingdom called
Tngland might in other respeets be ren-
dered more eftectnal, be it therefore enacted,
&ec.” TIn effect, a law is made here for
the bhetter administration of justice in
England.

In the second clause it is enacted that
every justice shall have authority to bind
by recognizances persons to appear and
prosccute or give cvidence, amongst other
courts, at the “inferior criminal court of
@ county palatine, or great session;” terms
which are only applicable to certain coun-
ties in England, and to the principality of
Wales.

Inthe third the justices are directed to
subscribe all examinations, informations,
bailments, and recognizances, and deliver,
or cause the same to he delivered, to the
proper officer of the court in which the
trial is to be, whercas under the circum-
stance of this colony the Attorney General
heing the prosccuting officer, and there
being no grand jury, the examinations,
it should have been provided, shall be
delivered to him.

Pagsing over similar inconsistencies in
intermediate clauses, the seventeenthsection
relates to offences committed on propert,
belonging toturnpike trusts; the eighteenth
to property belonging to commissioners of
sewers; neither of which classes of per-
sons were in existence in this colony at the
time of the adoption of the act, or have
been hitherto. ~ Sections twenty-two to
thirty authorise the court before which any
offender shall be prosecuted or tried to
order payment of the expenses of prosecu-
tions, by a written order for payment, made
by the proper officer of the court, on the
treasurer of the county, riding, or divi-
sion in which the offence shall have been
committed ; that such expenses shall be
paid out of the county or other rates; that
the justices in_quarter sessions assembled
are to establish the rate of costs and ex-
penses to be allowed ; that the court may
opder compensation to those who have
heen notive in the apprehension of certain
offenders, such orders to be paid by the
sheriff, who may obtain immediate repay-
ment on application to the treasury ; and
that if any man is killed in attempting to
ap) 1'ehen.dy certain offenders, the court may

order compensation fo his family,
All these it is well known are legislative
regulations constantly acted upon in Eng-

land, but although thus adopted here would
if acted upon, I apprehend, be considere

by the executive government an interfer-
ence with its province; but they never-
theless occupy several pages of the statute
book as the law of the caony.

Another remarkable instance of the
unguarded adoption of English enactments
is to be found in the statute 11 Geo. 4, ch.
60, relating to forgeries, some few of the
sections of which are proper to adopt, but
there are also clauses relating to the forg-
ing the great seal, privy seal, royal sign
manual, exchequer bills, exchequer deben-
tures, East India bonds, making false entries
in the books of account kept by the Gover-
nor and Company of the Bank of Eng-
land, of the South Sea Company, or relat-
ing to the public funds transferable at the
Bank of Iingland or Sonth Sea House,
and offences against the Bank of England
and other public companies in England,
which can by no possibility be committed
in this colony—all, however irrelevant, are
nevertheless adopted, and many pages of
the statute hook of the colony filled with
matter in no way relating to it.

Another instance occurs in the statute
11 Geo. 4, ch. 36 (adopted here by &6 W.
4, No. 8), an act re u{uting commitments
by courts of equity for contempts, inwhich
the warden of the fleet prison, and the
Lord Chancellor, and persons having
privileges of Parliament, are to perform
certain acts or to do ceitain things, and
]n'oceedings are directed to be had in the
high court of chancery, court of exchequer,
and court of the duchy chamber of Lan-
caster, at Westminster, and to be advertised
in the London Gazette. In short, the act
adopted heve is for the performance of
things in England, for which it had heen
well to make provision here by an act
conveying similar authority to analogous
persons. But it is not too harsh a thing
to say of such a mode of legislation that
it is perfectly absurd, to make an act here
enabling the Lord High Chancellor and
other great officers to do certain acts in
England ; and it is equally absurd to sup-
pose that such terms can be applied to any
persons in this colony.

The same observations apply to several
other most important enactments which
really deserved the care of heing rendered
applicable in apt terms, as the 11 Geo. 4,
and 1 Wm. 4, ch. 40, 46, 47, 60, 65, and
various others. ’

It is true that the Gth Wn. 4, ch, 12,
was passed on the Oth Octoher, 1836,
entitled “ An Act to remove doubts
respecting the power of the Supreme
Court of New South Wales to do and
Eerform certain acts which are required to

e done and performed by his (her)
Majesty’s Cowrts in England.” This may
be said to have removed one part of the
objection, viz., as to the Judges, leaving all
others as they were, and applying only to
to foregone ndoptions, those which follow
in the same course being still liable to
similar objections.

Another branch of this subject is that
which relates to the too ready adoption of
statutes passed in England for the amelio-
rating the punishment of death in certain
cases, and instituting transportation ; doubt-
less applicable to o state of society in which
every man is free, and when to such per-
sons, if they commit offences, the punish-
ment of transportation may be sufficient in
its operation to prevent these crimes heing
committed, and consequently suflicient for
the due protection of person and property;
and means exist for carrying the sentence
into effect. But it is far-otherwise in this
country, where, for instance, the crime of
robbery with violence, and shooting
with intent to commit murder, are com-
mon, and which, when they occur, are
usually committed by persons already
undersentence of transportation. Instances
have oceurred hefore me of this kind (and
I doubt not before my brother Judges
also): one in which a prisoner alread
under sentence of transportation for life
pleaded guilty to a charge of shooting at a
constable with intent to commit murder,
and did actually wound him, but not so as
to endanger his life; the other in which a
prisoner similarly civeumstanced was tried
for a similar offence (wounding), and found
Fuilty. The highest sentence which the
aw, as recently adopted by the local legis-
lnture, now provides for such offences
being transportation for life, the effect of
the sentence passed on ecach of these
prisoners was only to remove them from
this colony to Van Diemen’s Land; and,
looking into the calendar, I perceive that
another instance of the same kind ma
occur at the present assizes, of the im«)uﬂi)I
ency of the criminal code on this point.

We must all greatly rejoice at any

lenity towards criminals which can be
shewn consistently with the safety of t}le
community ; but I must maintain the Jife
of the honest_citizen, peacefully pursuing
his lawful calling upon the public roads,
who is in this country too freguently sub-

jeet to the attempts of the robber and | j

murderer, is of infinitely greater value
than that of the ruffian who attempts to
take it, and that it is of far greater impor-
tance to the community to protect the one
than to spare the other.

Again, it is essential to the value of any
criminal code, that punishment should he
both appropriate and certain ; conviction
will folfow trial, and sentence follow gon:
viction, in vain, unless when the mildness
of the law happily exacts not the death of
the offender the secondary punishment
which is instituted be both effective and
certain,

In both these respects, however, the new
legislature will find the criminal code of
this colony to be wanting. It is not
effective in those numerous cases where
transportation is the punishment awarded
and the offender is already under sentence
of transportation, and it is not certain, for
there do not exist means for carrying the
sentence of transportation into effect after
it i3 passed.

The state of the jury law is another sub-
Jject which has long attracted the attention,
of the judges, and the necessity for a
revision of it has been suggested. )

It is diffused throughout many local acts,
which may be and frequently arc lost sight
of, instead of being comprised, as it should
be, in one generaﬁa\v made applicable by
proper terms to every court in the colony,
and it is, hesides, constantly found to be
unequal and insufficient, and burthensome
in its operation, especially as to special
juries.

All these are subjects which, affecting as
they do the administration of justice, I
consider proper to be presented f)y me at
this time and in this place to the notice of
the gentlemen of this distriet who may
become legislators, and of those who are
about to elect them they are deeply impor-
tant to the public interests, and ought not
to be lost sight of by those who are charged
with the duty of legislating for the public
welfare,

There is yet another subject on which I
must make a few observations before I
close, I mean the duty, which I am sorry
to have observed upon my two last circuits
was very much negiected, of the attendance
of the magistrates of this district at the
assizes held within it. )

I have caused the list of magistrates to
be called over upon the present occasion in
order to ascertain the extent of their atten-
dance ; only three magistrates out of sixty-
five in this district have answered when
called on. What, may I ask, would be
our ecmbarrassments if the jury were
cqually remiss in their attendance? The
objects for which the court is assembled
could not be effected. But it is no more
the duty of one class than the other, If
the law did not absolutely require the
attendance of the magistrates on such
occasions as the present, I should have
cxpected that gentlemen in their rank of
society would have imposed upon them-
selves the duty of shewing their respect to
the Queen’s authority exercised in the per-
sons of her Majesty’s judges, by being
present at the assizes holden in their dis-
trict; in all which is then transacted they
are deeply concerned. It is a general
gool delivery, at which it is the duty of
the presiding judge to enquire into the
cause of the commitment of every person
in custody, whether under warrant or
otherwise, and to liberate all who are
improperly confined.

It way happen, and frequently has
happened, that magistrates have committed
pexsons to gaol under insufficient civeum-
stances, and in an informal manner, and
the judge may require further information
on the subject, which it is the duty of the
magistrate to give, or may discharge per-
sons for want of information, which might
be readily afforded if the magistrates were
present. It is by being present when
decisions are pronounced in such cases that
magistrates may best inform themselves of
the grounds of decision, and regulate their
acts accordingly, and avoid many errors,
some of very grave amount, into which
some of their body have fallen, from
ignorance of the law. It is a court of
oyer and terminer, at which informations
ldwfully prosecuted against individuals
must be tried; and what can be more
important to the magistrates of & county
than an occasion on which the imprisoned,

if guilty, are consigned to just pynishment,
and the innocent gre set free?

What o¢daslon more interesting and
important to’ pérsons of property i the
district thari oné on' Which, under the juris-
diction of a court oik agéides and nisi prius,
rights of property come to' he determined,
and disputes between their neighbours ad-
justed, when wrongs are to be redressed
and rights to be restored ? _

But the law does not leave to them the
choice of attendance, I must remind
them that it is their duty to give their

attendance at the assizes of the judges, and
tnat if they make default without lawful
impediment the judges may set a fine upon

| them for their neglect.

I will conclude my observations on this

ohp by guting from tho report o Sir
}I),ittleto;l o wys, Knt. on his_circuit in
England more than one hundred years ago, ’

NGIALC ¢ ~lect, a passage which is
on a simjlar ney "1€CH .

iaable g the present occasion.

very applicable fo. form {he audience’

¢l d[:‘Pi"' ol my ¢ \r‘ge:st htl)t? trllllllue:rliﬁcation
of the occasiqn and nee ss‘; yhad been issued by
(viz, n certiffoation whe. the justices on the
the Lord _Chgucgﬂor fo Tt the assizes), for
subject of their gjtendanve ~ . general neglect
that there was gvawn # so¥s = 2 0 o the
all over Epglant of the aph. ") ¢he Judges
Jjustices af peace at the nssizesy, Wa. *by command
had often matters to jnfoyme themiod 00 often
of his Majesty, and trjals of felony o' oinit-
imperfect by the non=atendance of th. "~y qon 0
ting justice of peace 3 nud that theiy o govern-
was a respect due to the Ring and hid  °y, 0y
ment upon tlose solemn degnsions ; midk, “hree
is no hardship upon them, there belng s .o,
excuses which will be readily admitted, #ap
the call, mentioned to the caurt, and only upon
the word of some other justice, or proof njowm
oanth by some other person, viz, 1. if hot fif to's
travel by age or want of health; 2. if Fving
out of the county; 3, if then actually out of”
the county. But if justices of peace shall
remain at home abgut their private affairs, or-
to avoid the trouble of a journey to the assizes, .;
it ought to be looked on as a neglect of the duty
of their office;; for they are not called only to-~,
notify to the people that they are in commission, :
but to answer to their nameg in person.”

I am sorry to observe from the two-
calendars before me, one of prisoners-
confined in goal, and the other of prisoners
named for trial, that the calendar for
trial does not comprehend the whole of the
prisoners in custody, there being in gaol
77, for trial 19. Some embarrassment
may possibly occur in the performance of
my duty, which is to try all the prisoners
who are in gaol, if their cases are in a
condition to be disposed of’; and to liberate
on bail, or discharge out of custody, all
those who are entitled to be liberated.

The terms of the Habeas Corpus Act.
are very explicit and peremptory ; they are
in favor of liberty, and I am not only
bound to give due effect to them, but also
disposed to do so to the fullest extent. I
think it right to draw the attention of her -
Majesty’s Solicitor General to the subf'ect .
thus early in the session, in order that,
perceiving the force of the act, he may
desire the law officers under him to lay
the necessary affidavits before the court in
those cases where he is not prepared to go,
to trial, in order that those which, can

be legally postponed may be.

The circumstance which has led to the.
apprehended embarrassment is the not
holding the court of quarter sessions before-
the court of gaol delivery, as should al-.-
ways be the case. I am aware that this .
has occurred from an araangement having
been made which could not be altered, andi
for which the crown law officers are not to.
blame ; and it was verbally explained, to .,
me by her Majesty’s Attorney General; .
and the difficulty 1s not likely to occur -
again. I am not therefore observm% on .
it in the way of censure; I desire only to, -
point the attention of the Solicitor General °
to the precise terms of the Habeas Corpus, .
Act, in order that if any application be made on
behalf of any prisoner to be discharged, he may. -
be prepared to meet it. .

By the seventh section of the act a prisoner. .
in custody may claim to be tried at the next
session of oyer and terminer, or gaol delivery,
before whichever his offence is cognisable after.
his commitment ; and if he applies to the court
on the first day of its session, or within the firat
week of the term, as the case may be, by peti-. .
tion in open counrt, to be brought to his
trinl ot that session, or in that term,
and if not so brought to trial he is
entitled to be liberated on Dbail, unless .
it shall appear to the court on affidavit that the
witnesses for the crown could not be procuredin..
the same terin, session, or general gaol delivery,
This as to the first branch of the section, The -
gecond branch of it provides that if a prisomer
be not brought to trial within the second session
of oyer and terminer or general gaol delivery
(before whichever his offence is cognisahle), orin
the second term as the case may be, he is entitled
to be discharged out of prison without bail.

This is the summary of the provision of the,
Habeas Corpus Aect, as to the time within which
persons committed for treason, felony, or mis-
demennour must be braught to their trials, and
Ishall be obliged to the Solicitor General to,
give it his attention.

(Continued in page 2,)
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