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STATUS OF THE GOVERNANCE RELATIONSHIP WITH OCLC 

 
Background 
 
Mr Vic Elliott, Director, Scholarly Information Services and University Librarian at 
the Australian National University, was elected the Australasian representative on the 
OCLC Members Council in 2008. He has provided the following report. 
 
 

OCLC MEMBERS COUNCIL MEETING: February 2009 
 
On 9-11 February 2009 the OCLC Members Council held its first ever virtual meeting, 
with sessions running each day from 10.30 a.m. to 12.30 p.m.  The three Asia Pacific 
delegates (from Singapore, Taiwan and Australia) travelled to the offices of OCLC 
Western in Ontario, California, to participate in the meeting.  On reflection, this 
seemed the best way to solve the time-zone problems which bedevil global meetings 
of this kind. 
 
The agenda included presentations by Jay Jordan, the President of OCLC, who talked 
about recent OCLC activities and achievements and Professor Thomas Finholt of the 
University of Michigan who spoke on virtual organisations.  The various service 
groups (E-Content, Reference & Social Networking, WorldCat Public, Cataloguing & 
Metadata, OCLC Research, and Resource Sharing & Delivery) met in online mode.  
And the formal business session included votes on the new Membership and 
Governance Protocols and Global Council Bylaws, a report from the Transition 
Committee on the transformation of the Members Council into the new Global 
Council and Regional Councils structure, presentations from the chairs of the three 
Regional Council Implementation Committees, a report from the Membership 
Committee, and a discussion on the new Policy for Use and Transfer of WorldCat 
Records.  A short account of the proceedings of the meeting may be found at 
<http://www.oclc.org/news/releases/200915.htm>.   
 
In this report I will discuss in more detail the progress that has been made in 
transitioning to the new OCLC governance structure and developments surrounding 
the release of the revised record use policy. 
 
Governance Structure                  
 
It will be recalled that in 2008 it was decided that the governance structure of OCLC 
should move from the present Board of Trustees / Members Council pattern to a new 
structure which comprised not only a Board of Trustees and a Global Council but also 
a number of Regional Councils.  It was agreed that such a structure would better suit 
and support the increasingly global nature of the cooperative.  The size of the Global 
Council was to be smaller than the present Members Council (48 members instead of 
66) and would meet annually rather than three times a year as in the case of the 
Members Council.  In October 2008 it was further agreed that the number of 
Regional Councils should be limited to three (namely the Americas, Europe, the 
Middle East and Africa (EMEA), and Asia Pacific). 
 
In recent months much work has been done by three Regional Council 
Implementation Committees in preparing framework documents for each of the 
Regional Councils.  These framework documents will in due course form the basis of 
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bylaws for each Regional Council.  At present, the Members Council Executive 
Committee is considering the draft framework documents to ensure consistency and 
uniformity of practice across the three Councils. 
 
The framework document for the Regional Council of Asia Pacific was prepared by an 
implementation committee of seven members drawn from Australia, China, Hong 
Kong, Japan, New Zealand, Singapore and Taiwan.  The draft was considered and 
confirmed at a meeting of the committee in Hong Kong in mid January.  
 
The charge of the Regional Council of Asia Pacific is to serve as: 
 

1. A unit of OCLC governance which elects Member Delegates to 
the Global Council, as described in Article IV of the OCLC Code 
of Regulations; 

2. An incubator for new ideas within the OCLC cooperative; 

3. A two-way conduit to allow the broadest, most inclusive 
conversation among OCLC staff, Members, participants, and 
interested parties; and 

4. An inclusive forum and a vehicle to allow interested memory 
institutions to learn more about OCLC and opportunities for 
participation in the OCLC cooperative.  

The Regional Council will have three officers (Chair, Vice-Chair and Chair-Elect, and 
Council Secretary) and two standing committees (the Executive Committee and a 
Nominations Committee).  The Executive Committee will comprise the three officers 
together with four additional members, all of whom will be elected by the members of 
the Regional Council.  To ensure inclusiveness and diversity, each member of the 
Executive Committee will be from a different country within the Asia Pacific region. 

The Chair will be required to call at least one in-person meeting of the Regional 
Council within any twelve-month period.  The meeting agenda will include such 
items as discussions or presentations on the OCLC cooperative’s theme for the year, 
how Asia Pacific issues affect or are affected by the global theme, and, especially, 
matters relating to Asia Pacific.  The meeting will be open to all interested parties but 
only OCLC members will be eligible to vote.  The first meeting is planned for early 
September, in China at Tsinghua University. 

In determining the membership of the Global Council, it was decided that each 
Regional Council should be given a base membership of four delegates.  The 
remaining positions will be allocated in accordance with the revenue generated by 
each region.  Under this formula, it is expected that the Americas will receive a total 
of 33 members, EMEA 10 and Asia Pacific five. 

Policy for Use and Transfer of WorldCat Records 

The new record use policy is designed to update the current Guidelines for the Use 
and Transfer of OCLC-Derived Records which was issued in 1987.  The policy was 
approved by the Board of Trustees prior to the Members Council meeting in October 
2008.  At that meeting the Members Council questioned the lack of consultation with 
the Council and this concern coupled with the controversy which followed the 
announcement of the new policy on 4 November 2008 led to the establishment, by 
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the Board of Trustees and the Members Council, of a Review Board of Shared Data 
Creation and Stewardship on 14 January 2009, to be chaired by Jennifer Younger of 
the University of Notre Dame (Indiana).   

The Review Board will consult with librarians and member representatives as 
appropriate, review reports, letters and comments including blog and listserv 
messages from the global library community regarding the revised policy, and 
recommend principles of shared data creation and changes in the policy that will 
preserve the community around WorldCat infrastructure and services, and 
strengthen libraries.  The Board has not been charged to write a new policy and it is 
expected that its recommendations will be available for discussion at the May 
meeting of the Members Council.  The new policy was scheduled to come into force in 
February 2009.  It is now likely that the policy will remain under review into the third 
quarter of 2009.   

A copy of the new OCLC Policy for Use and Transfer of WorldCat Records is at 
<http://www.oclc.org/us/en/worldcat/catalog/policy/recordusepolicy.pdf >.  

A useful report by an ARL Ad Hoc Task Force to Review the Proposed OCLC Policy 
for Use and Transfer of WorldCat Records is available at 
<www.arl.org/bm~doc/oclc-report-jan09.pdf>. The Review Board membership is at 
<www.oclc.org/us/en/worldcat/catalog/policy/board/default.htm>.  

Vic Elliott 
23 March 2009         

 
Recommendation 
 
The Libraries Australia Advisory Committee to note the report. 
 
Collaborative Services Branch 
Contact:  Debbie Campbell 
   dcampbell@nla.gov.au 
  02 6262 1673 
 
25 March 2009 



News releases

OCLC Members Council approves Global Council bylaws,
Membership and Governance Protocols resolution

DUBLIN, Ohio, USA, 26 February 2009—OCLC Members Council conducted its first-ever virtual
meeting February 9–11 to discuss opportunities and challenges confronting the global information
community, to learn more about collaborative services, and to continue the transition to a Global Council
and Regional Councils.

"Although extensive planning and communication have gone into all of our preparations for this meeting,
this is a test to learn more about virtual meeting technology and its applicability to our Global Council and
Regional Council meetings going forward," said Members Council President Loretta Parham, Library
Director and CEO, Robert W. Woodruff Library at the Atlanta University Center, in her opening remarks.

In the coming year, the current Members Council will transform into a Global Council that connects with
Regional Councils around the world. Some of the meetings in the new governance structure are planned
as virtual meetings.

Delegates evaluating the virtual meeting gave it high marks. The 2008/2009 OCLC Members Council met
in October 2008 in Dublin, Ohio, and will meet again in May 2009 in Dublin. The virtual meeting approach
shortened the length of the typical meeting time, eliminated travel for most delegates and cut costs.

Continuing its governance transition, Members Council voted to ratify the Global Council Bylaws as
approved by the OCLC Board of Trustees, and also approved new Membership and Governance
Protocols and referred them to the Board with the recommendation that the Board approve them.
In his report to Members Council, Larry Alford, Chair, OCLC Board of Trustees, and Dean of University
Libraries, Temple University, stated: "These are exciting times for OCLC as we move forward in our
governance plan, and I think this meeting will demonstrate the power of technology to connect OCLC
members, to connect libraries and librarians and other cultural heritage institutions from around the world
to foster cooperation and collaboration."

"Libraries around the world are facing serious economic disruptions and budget cuts with the reductions
in services that those budget cuts mean," said Mr. Alford. "In light of these economic conditions, I believe
a strong and vibrant OCLC is more vital than ever. OCLC remains a strong and vital partner for libraries in
helping libraries meet the challenges of these times.  In my view, libraries of all types are more vital than
ever to an informed citizenry, and to ensure that in tough economic times, citizens of the world have
access to information they need to prosper."

Jay Jordan, OCLC President and CEO, provided an update on OCLC activities.

"Our strategy of building Web-scale and helping libraries move their workflows to the Web has acquired
even greater urgency," said Mr. Jordan, in his President’s Report. "We must continue to move forward,
especially during challenging economic times. In the coming year, we will redouble our efforts to be more
innovative and efficient and to create more value for the OCLC cooperative."

In other matters, Members Council:

Discussed the Review Board of Shared Data Creation and Stewardship, convened by Members
Council and the OCLC Board of Trustees to represent the membership and inform OCLC on the
principles and best practices for sharing library data.  The Review Board will discuss the Policy
for Use and Transfer of WorldCat Records with the OCLC membership and library community.

Met via chat in service groups for eContent, Reference & Social Networking, WorldCat,
Cataloging & Metadata, OCLC Research, Resource Sharing & Delivery.

Heard a Transition Committee report from Maggie Farrell, Committee Chair, OCLC Board of
Trustees member and Dean of Libraries, University of Wyoming.

Heard Regional Implementation Committee reports from Patrick Wilkinson, Director, University
of Wisconsin—Oshkosh, and Chair, Americas Regional Implementation Committee; Chew Leng

For more information:

Bob Murphy
E murphyb@oclc.org
T +1-614-761-5136

See also:
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Beh, Senior Director, Library and Professional Services and Director of SILAS, and Chair, Asia
Pacific Regional Implementation Committee; and Berndt Dugall, Direktor/Librarian, Universitat
Frankfurt, and Chair, Europe, the Middle East and Africa Regional Implementation Committee.

Heard Thomas Finholt, Associate Dean for Research and Innovation School of Information,
University of Michigan, present, and participated in a discussion on how to make virtual
organizations and teams work.

Recordings of the OCLC Members Council February meeting can be found online.

The next OCLC Members Council meeting will be held in Dublin, Ohio, May 17–19, 2009.

About Members Council
The 71-delegate Members Council supports OCLC’s mission by serving as the key discussion forum and
communications link between member libraries, regional networks and other partners, and OCLC
management. By providing a channel for recommendations and questions from Members Council
delegates, approving changes in the Code of Regulations and electing six members of the Board of
Trustees, Members Council helps shape the future direction of OCLC.

About OCLC
Founded in 1967 and headquartered in Dublin, Ohio, OCLC is a nonprofit library service and research
organization that has provided computer-based cataloging, reference, resource sharing, eContent,
preservation, library management and Web services to 69,000 libraries in 112 countries and territories. 
OCLC and its member libraries worldwide have created and maintain WorldCat, the world’s richest online
resource for finding library materials.  For more information, visit www.oclc.org. 

Find out more about OCLC

OCLC and WorldCat are trademarks/service marks of OCLC Online Computer Library Center, Inc.
Third-party product, service and business names are trademarks/service marks of their respective
owners.

© 2008 OCLC

Domestic and international trademarks and/or service marks of OCLC Online Computer Library Center, Inc. and its affiliates
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Policy for Use and Transfer of WorldCat® Records 
 
A.  Intent of the Policy 
 
OCLC® encourages and supports the widespread, non-commercial use of WorldCat Records (as 
defined below) for scholarship and research in furtherance of innovation that complements 
OCLC’s products and services for the benefit of libraries, museums and archives and their 
respective patrons by: 
 

(i) promoting the evolution of libraries, archives and museums, the use of their 
collections and the advancement of their professions; 

(ii) increasing availability of library, archive and museum resources to individual users; 
and/or  

(iii) furthering ease of access to and use of world-wide scientific, literary and educational 
knowledge and information. 

 
This “Policy for Use and Transfer of WorldCat® Records” is designed to foster such use while 
protecting the rights of OCLC’s membership and its investment in WorldCat, and ensuring that 
the use of WorldCat Records hereunder provides a benefit to the OCLC membership.  This Policy 
governs all Use and Transfer of WorldCat Records unless a separate written agreement is made 
with OCLC.  Please read the entire Policy and the documents incorporated herein by reference to 
ensure full understanding of the Policy.       
 
This Policy covers WorldCat Records as defined below.  This Policy may also govern the Use 
and Transfer of WorldCat bibliographic data available through other services to the extent 
determined by OCLC.  Please check the FAQ regularly for the applicability of this Policy to other 
services. 
 
B.  Definitions 
 

1. “Policy” means this “Policy for Use and Transfer of WorldCat® Records”, as modified 
by OCLC from time to time. 
 

2. “WorldCat” is the OCLC online union catalog, an electronic database of bibliographic 
records and other information maintained by OCLC; 
 

3. A “WorldCat Record” is a bibliographic record meeting one or more of the following 
criteria unless otherwise specified by this Policy:   
 
a. a bibliographic record obtained directly from WorldCat through the use of an OCLC 

product or service; or 
 
b. a bibliographic record (i) identified as Derived from WorldCat by the party from 

which the WorldCat Record is received; or (ii) which is otherwise known by the 
recipient to have been Derived from WorldCat at any time prior to receipt.   Please 
see the FAQ for information on fields, subfields and other factors that can indicate 
whether a bibliographic record has been Derived from WorldCat.   

 
The Use and Transfer of data extracted from a WorldCat Record is subject to this Policy 
whether or not the extracted data itself meets one or more of the criteria described in this 
Section B.3 and shall be included within the term “WorldCat Record”. 
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An OCLC Member or Non-OCLC Member may Use or Transfer the following without 
complying with this Policy: (i) a WorldCat Record designated in WorldCat as the 
Original Cataloging of the OCLC Member or Non-OCLC Member; or (ii) a bibliographic 
record which is not Derived from WorldCat whether or not the OCLC Member or Non-
OCLC Member adds the OCLC control number to the record.   

 
4. A bibliographic record in WorldCat is designated as the "Original Cataloging" of the 

agency represented in the OCLC MARC 040 field, subfield a (original cataloging 
agency).   

 
5. The “FAQ” is the Frequently Asked Questions document providing more information 

regarding this Policy, as updated by OCLC from time to time, which is located at:  
http://purl.org/oclc/wcrup-faq. 

 
6. An “OCLC Member” is an organization that is listed on OCLC’s membership roster as 

a Governing Member or Member of OCLC.  
 

7. A “Non-OCLC Member” is a library, museum or archive that is not an OCLC Member.  
 
8. A “Third-Party” is any organization who is not an OCLC Member or a Non-OCLC 

Member. 
 

9. A bibliographic record is “Derived” from WorldCat if it was copied or otherwise 
obtained from WorldCat at any time prior to receipt.   

 
10. “Use” means use in accordance with the requirements and intent of this Policy without 

making a Transfer to another person or organization.    
 

11. “Non-Commercial Use” means Use for the purposes of research, teaching, scholarship 
or private study provided such use is not Commercial Use. 

 
12. “Commercial Use” means Use in any manner that supports, is intended for or directed 

toward or results in commercial advantage or monetary compensation, including, without 
limitation, any sale of WorldCat Records. 

 
13. “Reasonable Use” means Use of WorldCat Records that is reasonable for the intended 

Non-Commercial Use and consistent with the intent of this Policy.  Without limiting the 
foregoing, the term “Reasonable Use” does not include any Use of WorldCat Records 
that: 

 
a. discourages the contribution of bibliographic and holdings data to WorldCat, thus 

damaging OCLC Members’ investment in WorldCat, and/or 
 

b. substantially replicates the function, purpose, and/or size of WorldCat. Please see the 
FAQ for a discussion of Z39.50 for cataloging using WorldCat-derived bibliographic 
records.  

 
14. “Transfer” means conveyance to another by exchange, merger, sharing, gift, providing 

the capability to download or otherwise electronically copy or any other means.  
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15. “Commercial Transfer” means Transfer of WorldCat Records for Commercial Use by 

the recipient.  
 

16. “Holdings” means OCLC institution symbols attached to a record, indicating libraries 
that own, license or otherwise provide access to the item described by the record. An 
OCLC institution symbol is a unique identifier assigned by OCLC to OCLC Members.  

 
17. “WorldCat Record Use Form” means the form prescribed by OCLC for purposes of 

contacting OCLC with proposals for Use and/or Transfer of WorldCat Records which are 
not authorized by this Policy.   The WorldCat Record Use Form is located at:  
http://purl.org/oclc/wcrup-form. 

 
C. Use of WorldCat Records 

 
1. Each OCLC Member and Non-OCLC Member may Use WorldCat Records in 

accordance with this Policy. 
 
2. Subject to the conditions set forth in this Policy, OCLC Members and Non-OCLC 

Members are granted the non-exclusive, world-wide, royalty-free right to Use WorldCat 
Records by: 

 
a. reproducing WorldCat Records, incorporating WorldCat Records into works and 

basing works on WorldCat Records; and  
  
b. displaying WorldCat Records, works incorporating WorldCat Records and works 

based on WorldCat Records; 
 

for Non-Commercial Use.  
 

3.  The following conditions apply to Use of WorldCat Records: 
 

a. Reasonable Use.  Use of WorldCat Records authorized by this Policy is limited to 
Reasonable Use except as otherwise authorized by written agreement with OCLC. 

      
b. Commercial Use Prohibited.  Commercial Use of WorldCat Records is prohibited 

unless OCLC has entered into a separate written agreement with the party wishing to 
make such Use.  [OCLC has a standard agreement available which authorizes the 
processing of WorldCat Records received from OCLC Members and Non-OCLC 
Members.]  The WorldCat Record Use Form should be used to initiate discussions 
with OCLC regarding an agreement authorizing Commercial Use of WorldCat 
Records.   

  
D.  Transfer of WorldCat Records
 

1. a.    Subject to the conditions set forth in this Policy, an OCLC Member or a Non-OCLC 
Member may Transfer WorldCat Records of its own Holdings to other OCLC 
Members and Non-OCLC Members for Use in accordance with this Policy. 
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b.   

g the Third-Party’s receipt of the WorldCat Records.  The WorldCat 
Record Use Form should be used to initiate discussions with OCLC regarding such 

2. 
 

a. o clearly 
brary Center, Inc. as the source of 

WorldCat Records Transferred.  Please see the FAQ for information about 

 
b. 

 OCLC number (if any), the link to this Policy (if any) and any 
dditional means of attribution (besides the link to this Policy) in any WorldCat 

c. 
he party 

orldCat Record Use Form should be 
used to initiate discussions with OCLC regarding an agreement authorizing 

 
d. s to 

 of this Policy (or a link by which this Policy may be accessed) to 
OCLC Members or Non-OCLC Members to whom they Transfer WorldCat 

3. hich 
 Form 

conditioned upon agreement to additional terms and conditions determined by OCLC; 

 
4. 

 

bers, Non-OCLC Members and Third-Parties to refrain from 
removing, hiding, deactivating or obscuring any link to this Policy in a WorldCat Record 

   
 

E.  

An OCLC Member or a Non-OCLC Member may Transfer WorldCat Records of its 
own Holdings to a Third-Party who has entered into a separate agreement with 
OCLC authorizin

an agreement.    
 

The following apply to Transfer of WorldCat Records: 

Attribution. OCLC encourages OCLC Members and Non-OCLC Members t
identify WorldCat and OCLC Online Computer Li

appropriate attribution of WorldCat and OCLC.   

Retention Encouraged.  OCLC encourages OCLC Members and Non-OCLC 
Members to retain the
a
Record Transferred. 
 
Commercial Transfer Prohibited.  Commercial Transfer of WorldCat Records is 
prohibited unless OCLC has entered into a separate written agreement with t
that will receive the WorldCat Records.  The W

Commercial Transfer of WorldCat Records.   

Copy of Policy.  OCLC encourages OCLC Members and Non-OCLC Member
provide a copy

Records..      
 

The Transfer of WorldCat Records by an OCLC Member or Non-OCLC Member w
do not represent its own Holdings requires submission of a WorldCat Record Use
to OCLC for approval of the proposed Transfer.  OCLC’s approval of the Transfer 
described in the WorldCat Record Use Form:  (i) must be in writing; (ii) may be 

and (iii) may be withheld by OCLC, without liability, within its sole discretion. 

WorldCat Records, a work incorporating WorldCat Records or a work based on 
WorldCat Records which are Transferred may be Used by the recipient only under the
terms of this Policy.  Additional or different terms may not be imposed.  OCLC 
encourages OCLC Mem

that is Transferred.  

Additional Provisions  

The rights to Use and Transfer WorldCat Records afforded by this Policy shall 
automatically terminate upon any breach of the terms of this Policy.  The OCLC 

 
1. 

Member(s) and/or Non-OCLC Member(s) involved in any breach of this Policy shall 

 
provide such assistance as is reasonably requested by OCLC to remedy the breach. 
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2. WORLDCAT RECORDS ARE PROVIDED AND/OR MADE AVAILABLE “AS IS”.  
TS 

 
3. Neither this Policy nor the transactions contemplated herein serve to transfer any 

t 

 
4. 

 nevertheless elects to accept the information for addition to WorldCat, 
OCLC will inform OCLC Members, Non-OCLC Members and appropriate Third-Parties 

 

  
6.  

olicy.  In the event OCLC identifies a Use and/or Transfer 
which does not comply with this Policy, OCLC shall notify the relevant OCLC 

 
7. es 

es. OCLC may issue a 
modified version of this Policy or a substitute for this Policy at any time and the modified 

 
8. 

 
d 

ary to make such provision valid and enforceable.  No term 
or provision of this Policy shall be deemed waived and no breach consented to unless 

 
9. s of the State 

of Ohio and the United States of America, without regard to principles of conflict of 
laws, except (i) as otherwise provided in a separate agreement with OCLC which 
incorporates this Policy; or (ii) as otherwise required by applicable law.      

 

NEITHER THE ORIGINAL CATALOGING LIBRARY NOR OCLC WARRAN
THE COMPLETENESS OF WORLDCAT RECORDS. 

ownership right or interest in or to WorldCat or WorldCat Records, including, withou
limitation, the intellectual property rights therein. 

When an organization makes bibliographic information available to OCLC which is 
subject to Use or Transfer conditions which are different than those set forth in this 
Policy, and OCLC

of the conditions, and the rights to Use and Transfer such information will be subject to 
such conditions.   

5. Regardless of the source from which WorldCat Records are received, Use and Transfer of 
WorldCat Records is authorized solely by OCLC pursuant to this Policy.    

OCLC has the sole discretion to determine whether any Use and/or Transfer of WorldCat
Records complies with this P

Member(s) and/or Non-OCLC Member(s) and such parties agree to work with OCLC to 
resolve the noncompliance. 

This Policy is the final, complete and exclusive statement of the agreement of the parti
with respect to the subject matter hereof.  Once applicable to a given Use or Transfer of 
WorldCat Records, no provision of this Policy may be changed, modified or 
supplemented except in a written document signed by the parti

or substitute version will apply to any Use and Transfer of WorldCat Records after the 
date of issuance (or other effective date specified by OCLC).  

If any provision of this Policy is invalid or unenforceable under applicable law, it shall 
not affect the validity or enforceability of the remainder of the terms of this Policy, and
without further action by the parties to this agreement, such provision shall be reforme
to the minimum extent necess

such waiver or consent shall be in writing and signed by the party to be charged with 
such waiver or consent.   

This Policy shall be governed by and interpreted in accordance with the law
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Ad Hoc Task Force to Review the Proposed OCLC Policy for Use and Transfer 
of WorldCat Records 

Final Report to the ARL Board 
January 30, 2009 

 
 
I.  Introduction  
 
The release of a new “OCLC Policy for Use and Transfer of WorldCat Records” 
initiated an outpouring of concern in the research library community.  ARL 
directors asked that ARL investigate the policy and its ramifications for the 
community.  In response, the ARL Executive Committee established an Ad Hoc 
Task Force to review the Policy and identify issues of particular interest to 
research libraries.  [See Appendix A for the task force charge and membership 
list.]  
 
The task force met several times by conference call in December 2008 and 
January 2009.  Task force members reviewed the Policy and the associated FAQ 
carefully.  Additional information from ARL members and the larger OCLC 
community was shared for discussion.  Report language was circulated to ensure 
clarity of expression for different points of view.  Additional information was 
gathered regarding terminology of guidelines, policies, and enforceability.  [See 
Appendix B for a Memorandum from Jonathan Band on “Enforceability of OCLC 
Policy for Use and Transfer of WorldCat Records.”]   
 
This report is organized by first providing a short summary of the new Policy, 
followed by the task force’s understanding of the intent of, and need for, the new 
Policy.  The report then discusses issues in the policy, reports on our findings 
regarding the Policy and the process of policy implementation generally, and 
ends with recommendations to the ARL Board.  Our recommendations include 
that the ARL Board share this report with the OCLC Board of Trustees to offer it 
for consideration in OCLC's own newly established review process.  We also 
encourage making this report publicly available as a contribution to the broader 
community discussion of the Policy. 
 
 
II.  Summary of OCLC Policy 
 
OCLC released its new Policy on November 4, 2008.  This Policy is intended to 
replace previously issued “Guidelines for the Use and Transfer of OCLC-Derived 
Records” (November 16, 1987).  In issuing the new Policy, OCLC cited reasons 
such as improvements in technology and changes in the way libraries obtain and 
use bibliographic records, protection of the rights of OCLC members and their 
investment in the WorldCat database, and provision of a means for OCLC to 
negotiate with prospective partners. 
  
The new Policy is divided into several sections: intent, definitions, use of records, 
transfer of records, and additional provisions that include termination of the 
right to use and transfer records if the policy is violated.  Modifications to the 
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policy were made to respond to community concerns and the latest version of 
the policy is dated November 19, 2008.  In addition to the Policy itself, OCLC 
provides a summary, a 10-page FAQ, and a graphical representation of the Policy 
on its Web site. 
 
According to the policy, OCLC members and non-OCLC members may use 
records through a non-exclusive, world-wide, royalty-free right to reproduce and 
display records for reasonable non-commercial use.  Commercial use is 
prohibited unless there is a separate, written agreement with OCLC. 
 
Under the policy, OCLC members or non-OCLC members may transfer records 
of their own holdings to other OCLC members or non-OCLC members (defined 
as libraries, museums, and archives).  They may also transfer records if a 
separate agreement has been made with OCLC to authorize receipt of the 
records.  With the transfer of records, OCLC encourages attribution of the record 
to WorldCat® through retention of the OCLC number (if any), a link to the 
Policy (if any), and any other means of attribution in any WorldCat record being 
transferred.  A Record Use Form is needed in case of commercial or possible 
commercial transfer, and provision of a copy of the Policy to any member or non-
member to which the records are transferred.  Removing, hiding, deactivating, or 
obscuring any links to the Policy is discouraged. 
 
MARC field 996 will carry the policy information and as of the effective date of 
the policy, every record downloaded from WorldCat will automatically contain: 
996  $aOCLCWCRUP $iUse and transfer of this record is governed by the 
OCLC® Policy for Use and Transfer of WorldCat® records 
$uhttp://purl.org/oclc/wcrup/1.0 
 
A breach of the Policy will result in automatic termination of the rights to use 
and transfer records.  Records are provided “as is” and OCLC does not warrant 
completeness of the records.  OCLC has sole discretion to determine whether use 
or transfer of records complies with the Policy.   
 
On January 13, 2009, OCLC announced that the OCLC Members Council and the 
OCLC Board of Trustees will jointly convene a Review Board on Principles of 
Shared Data Creation and Stewardship to represent the membership and inform 
OCLC on the principles and best practices for sharing library data.  The stated 
purpose of the Review Board is to discuss the new OCLC Policy with the OCLC 
membership and larger library community to solicit feedback before the new 
Policy is implemented.  To allow the necessary time for discussion, OCLC has 
indicated that the Policy now will not be implemented until third quarter 2009. 
 
 
III.  Policy Intent 
  
OCLC has indicated that the intent of the Policy is to encourage and support the 
collective investment by libraries in the WorldCat database.  According to Larry 
Alford, Chair of the OCLC Board of Trustees, ”Our aim in updating the Policy is 
to further promote innovative use of WorldCat while maintaining the 
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comprehensiveness of data and holdings that are at the root of its value. The 
Policy also encourages the establishment of the provenance of the records that 
make up WorldCat, both as good practice and to ensure responsible use of those 
records on behalf of the cooperative with a fair return to libraries by those who 
would use the records from outside the cooperative.”  By stating the intent in 
such broad terms, OCLC has not made clear to its members the connections 
between these positive objectives and the limitations on record use specified 
within the Policy.  Members may agree with the stated intent, while disagreeing 
forcefully with the provisions of the policy, or even with the need for any 
restrictions to meet these ends. 
 
The task force identified and discussed three separate aspects that the Policy 
seeks to address. 
 
Sustaining the collective 
 
The Policy forbids use of WorldCat records that “discourages the contribution of 
bibliographic and holdings data to WorldCat.”  The task force agrees that this 
objective is important, though there will be differences of opinion as to what uses 
(if any) might actually have such an effect. 
  
On the whole, ARL members, and OCLC members generally, are well served by 
the unfettered use and re-use of bibliographic records and data.  Such use 
encourages development of innovative services and makes library collections 
more visible—outcomes that are themselves stated aims of the Policy. 
 
ARL members also derive important benefits from OCLC's bibliographic 
centrality; i.e., from the fact that a preponderance of libraries have their 
bibliographic and holdings information in one place.  It cannot be assumed that 
OCLC should maintain that position for all time and at any cost.  However, any 
developments that threaten to erode substantially that centrality should be a 
concern not only for OCLC but also for ARL.  Thus, concerns about potential 
erosion of library contribution of data to WorldCat is one possibly valid reason 
for implementing a policy that places restraints on the transfer of WorldCat 
records, but constrained uses should be limited to those likely to have a serious 
impact on those contributions.  
 
Protecting the database against competitive commercial uses 
  
Although the Policy does not explicitly state reasons for limiting commercial 
uses, the definition of “Reasonable Use” excludes use that “substantially 
replicates the function, purpose and/or size of WorldCat.”  The Policy is thus 
clearly intended to protect against the development of competing services built 
on WorldCat records.   
 
One reason for concern about the use of WorldCat records to develop competing 
services is that such development might undermine future member 
contributions.  This consideration has been discussed above.   
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A second source of concern about the development of competing services is the 
potential impact on OCLC’s revenue sources.  In a presentation at a Nylink 
Forum on January 16, OCLC staff made it clear that OCLC is indeed concerned 
about this potential effect.  In explaining and justifying the Policy, OCLC noted a 
correlation between the restrictions database providers (including Amazon, 
Wikipedia, etc.) place on their content and the degree to which their revenues 
depend on that content (rather than ads, sales, or external funding).  OCLC has 
often stated that it sees the WorldCat database as its strongest asset, and the 
policy is clearly intended to protect the database’s value as a business asset. 
    
At the Nylink Forum it also was suggested that OCLC recognizes a need to move 
to a different revenue model, one based on providing access services using the 
WorldCat database rather than on serving as a source of bibliographic records 
for libraries.  OCLC believes that the transition to this model must be gradual 
and the policy on record use is a necessary protection at present.  
  
If OCLC had articulated these reasons and this vision at the outset, its members 
(including this task force) would have had a better basis on which to evaluate 
OCLC’s intentions and the wisdom of the policy.  While review and assessment 
of OCLC’s business models are beyond the scope of the task force charge, we 
would encourage exploration of models that enable, rather than restrict, the 
broad re-use of WorldCat records and data.    
  
Strengthening OCLC’s ability to negotiate on behalf of the collective 
  
Another stated reason for the Policy is to give OCLC the ability to negotiate 
terms for use of records, e.g., with Google, that are more favorable to members’ 
goals than might be the case if an expressed agreement for use was not needed.  
The Policy makes explicit a process for requesting agreements to use OCLC 
records.   
  
It is certainly the case that OCLC’s ability to provide access to the entire 
WorldCat database provides a unique opportunity to negotiate terms that will 
benefit the entire cooperative, either financially or by optimizing the uses made 
of WorldCat records.  It is not clear, however, why OCLC would be better 
positioned than any member library to negotiate terms for more limited uses of 
smaller groups of WorldCat records.  At a minimum, if OCLC is to be vested 
with an exclusive right to approve such agreements, the process must operate 
efficiently and with enough transparency that its benefits are clear to the 
members. 
 
  
IV.  Issues Raised by the Policy 
  
Broad Issues 
 
It does not appear that OCLC's intent in issuing the new Policy is to substantially 
reduce the allowed uses of WorldCat records as compared to those permitted by 
the older guidelines.  However, by focusing attention on the issues surrounding 



 

  5 

use of WorldCat records, OCLC also has brought to the surface philosophical 
and practical differences that were less visible, or less consciously held, while the 
older guidelines were either passively accepted or tacitly ignored.  The strength 
and breadth of these differences within the Membership warrant formal 
consideration within OCLC's governance structures.   
  
Problematic concepts 
 
The task force questions whether any policy that aims to limit the re-use of 
individual records or portions of bibliographic data within records can be 
effectively and fairly applied in the modern bibliographic environment.  
Bibliographic records and data may now pass through many systems in the 
course of their useful life, and be modified and enhanced many times by 
different actors.  Acknowledging and fairly compensating the contributions of all 
parties is difficult at best.  If each system owner were to assert control over all 
subsequent uses at a micro level, the exchanges necessary for effective use of 
bibliographic information would be seriously impeded.  To the extent that any 
restraints are needed, they must focus on wholesale, deliberate redistributions of 
records.  
  
Two provisions of the announced Policy are particularly problematic in this 
regard.   
  
First, the Policy states that it applies to “data extracted from a WorldCat record.”  
Taken literally, this provision is equally impossible to comply with or to enforce.  
To do so would require marking and tracking separately each piece of data 
(however one might define that) present in the WorldCat record at time of 
transfer, and imposing controls on that element’s subsequent use.  This is 
presumably not the Policy’s intent—though it is worth noting that OCLC staff 
seem unaware of this provision and unable to explain its intended meaning.   
  
Most probably, the intent is to limit the exchange of such substantial portions of a 
WorldCat record as to be functionally equivalent to the exchange of the record 
itself.  If that is so, a better approach would be to adapt the language in the 
definition of Reasonable Use, that is, to apply the policy to data extracts that 
substantially replicate the function or purpose of WorldCat Records.   
  
Second, the Policy seeks to allow members a greater degree of freedom over their 
own contributions by setting different terms for the use and transfer of “Original 
Cataloging.”  However, Original Cataloging is defined in such a limited way as 
to stand in contrast to OCLC’s own stated vision for the creation and 
maintenance of bibliographic data, in which the original record creator may 
contribute only a relatively small part of a record’s ultimate value.  This problem 
is likely to prove intractable.  No system could effectively assign rights to each 
contributor.  However, OCLC might consider whether extending this provision 
to cover records modified by the library, as well as its Original Cataloging, 
would be likely to have any serious negative impact.  
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Inconsistencies between the Policy and FAQ 
  
The Policy is intended to incorporate the content of the corresponding FAQ, and 
indeed such a document can play a useful role in policy interpretation as new 
circumstances arise.  No policy can be explicit as to all current and potential 
future applications.   However, the basic intent of the policy should be clear 
enough to allow all parties a broadly consistent understanding of its meaning 
without extensive reliance on external documentation.  At present, the Policy and 
the explanatory FAQ seem to be distinctly at odds in several respects, e.g., in the 
allowed or prohibited uses of Z39.50.  Such basic inconsistencies need to be 
resolved if the policy is to be credible and effective.   
  
Application to future services 
 
It is not clear what OCLC means by, “This Policy may also govern the Use and 
Transfer of WorldCat bibliographic data available through other services to the 
extent determined by OCLC.”   This clause may be intended to refer to other 
services OCLC itself may offer that make use of data extracted from WorldCat, 
such as WorldCat Identities, the Copyright Evidence Registry, the WorldCat API, 
and similar future offerings.  If so, such services should be governed by separate 
terms and conditions, not by the policy for use and transfer of WorldCat records.  
The concept of “WorldCat bibliographic data” is so vague that its application to 
other services will not be transparent.  
 
Conflicting agreements 
 
Some government agencies have raised a number of concerns, some of which are 
unique to the US federal government.  First, similar to the reaction of others in 
the community, the lack of process and consultation with the federal library 
community remains a deep-seated concern.  This poses a particular problem for 
federal libraries as the contract between FEDLINK and OCLC does not expire 
until September 30, 2009, the close of the federal fiscal year.  As a consequence, 
federal libraries participating in this contractual arrangement cannot agree to 
new terms in the proposed Policy prior to a new contract negotiation.  
   
Application to downstream uses 
  
The Policy seeks to bind downstream users (those who receive WorldCat records 
indirectly, rather than directly from OCLC) to the terms of the Policy, and 
encourages OCLC members and non-OCLC members to convey this provision 
by including an explicit copy of, or link to, the Policy with any transfer of 
WorldCat records. This provision raises several concerns. 
 
In an earlier version of the Policy, libraries were required, rather than 
encouraged, to explicitly identify WorldCat as the source for each record 
transferred, and to include a link to the Policy in all WorldCat records.  Such 
requirements would be unacceptable to many libraries, and even if accepted 
would place an unnecessary and burdensome obligation on OCLC members and 
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non-OCLC members.  In any future version of the Policy, compliance with these 
provisions should not be a requirement. 
 
The attempt to bind downstream users to the terms of the Policy appears to be of 
doubtful legal function.  This provision has some features in common with the 
Creative Commons Attribution–Noncommercial–Share Alike license.  However, 
Creative Commons licenses define allowed uses of work that is protected by 
copyright, and are thus not an applicable model for WorldCat records.  (See 
Appendix B for further comment on the legal framework of this issue.) 
 
This provision may be particularly problematic as it applies to records created by 
federal agencies, or through grants requiring unrestricted access to work 
products.   For example, many federal agencies have agreements with search 
engines to crawl agency Web sites.  Agencies reviewing the OCLC Policy have 
interpreted the new Policy to require that search engines engage in a separate 
agreement with OCLC if the search engine crawls federal Web sites.  Similarly, 
some federal agencies expressed related concerns about the impact of the Policy 
on recipients of federal grants, e.g., digitization grants for the US Newspaper 
Program. 
 
 
V.  Findings 
 
The task force began its work with intent to focus mainly on the content of the 
policy document rather than on the process of its introduction, a process already 
widely acknowledged as flawed.  In the course of our analyses and discussions, 
we came to the conclusion that in the context of the collective endeavor necessary 
to create and maintain the WorldCat database, process and content are 
inextricably intertwined.  
 
The collective activity of shared cataloging is a source of deep pride and success 
in libraries in the U. S. and around the world.  OCLC was created as, and is 
viewed as, a membership organization formed for the purpose of enabling this 
collective activity.  The OCLC Web site states, “OCLC and its member libraries 
cooperatively produce and maintain WorldCat—the OCLC Online Union 
Catalog.”  It characterizes membership as “a cooperative venture….  Together 
OCLC and its member libraries make up the world’s largest consortium.”  OCLC 
further notes that those libraries contributing all current cataloging and holdings 
are “governing members.”  Members view WorldCat as a collective enterprise, 
not as a product that they license for use. 
 
These strongly held views and commitment to purpose were evident in the 
discussions that led to the 1987 “Guidelines for the Use and Transfer of OCLC-
Derived Records.”  These guidelines were developed as an alternative to 
allowing OCLC to copyright the database, and were formed after extensive and 
profound discussions with the membership regarding record ownership and use.  
Since the new Policy has been introduced as a modernization of and replacement 
for the guidelines, the task force sought clarification regarding the legal nature 
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and enforceability of such documents.  The excellent explanation by Jonathan 
Band is included in this report as Appendix B.   
 
Band’s explanation indicates that both are intended as contracts, and describes 
the various forms and gradations that can characterize a contract as “bilateral” or 
“unilateral.”   The new Policy is clearly intended as a unilateral contract, 
unilaterally imposed on any entity using records from the WorldCat database, 
including member libraries.  While the 1987 guidelines have also served as a 
unilateral contract—and have much substance in common with the new Policy—
the OCLC-member community has not perceived them as such.  The guidelines 
are both less “unilateral,” in that they grew from a known and more open 
process of debate, and less “legalistic” in language.   With the enormous 
environmental and technological changes that have occurred in the 22 years (a 
generation) since the guidelines were introduced, the major differences in tone 
and language between the guidelines and the new Policy, and a number of 
significant differences in substance between the two documents, the new Policy 
cannot be viewed as a mere update describing already accepted practices.  The 
member community has seen the introduction of the new Policy as a 
fundamental change in the nature of the relationship between OCLC and its 
member libraries.  In the eyes of the community, the guidelines expressed a 
mutual social contract, and the new Policy represents an authoritarian, 
unilaterally imposed legal restriction. 
 
Given that “together OCLC and its member libraries make up the world’s largest 
consortium” (emphasis ours) and that the substance and nature of the new Policy 
is so significant, it comes as no surprise that the membership has responded 
negatively to the introduction of a unilateral contract by OCLC as a fait accompli.   
While this can be viewed simply as an unfortunate misstep in process, the task 
force has come to believe that without thoughtful, substantive community 
engagement in policy development, there cannot be an operationally effective 
policy for the use and transfer of WorldCat records.  There are at least two 
reasons: 
 

1. Libraries’ compliance with the new contract is dependent upon 
libraries’ acceptance and behavior (the social contract) more than it is 
dependent upon enforceability.  Wide community engagement and 
member library “buy-in” are essential to achieving this acceptance and 
behavior. 

 
2. The Policy addresses issues that are so complex and so embedded in 

diverse past, present, and future practices, that wide input is necessary 
to identify issues and formulate workable approaches to them. 

 
The task force applauds OCLC’s recent announcement of delayed policy 
implementation and the creation of a Review Board on Principles of Shared Data 
Creation and Stewardship.  We hope that the Review Board will consider its 
timeline and process, as well as its recommendations on policy issues, in light of 
the analyses and findings of this report.  We believe that, using as a base the 
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work done to date on the proposed policy and the issues it raises, a fresh start to 
policy determination and articulation is desirable. 
 
Community acceptance 
 
Contribution and maintenance of records in the collective database is dependent 
upon the behavior of participating libraries.  There are thousands of diverse 
participants and an ever-changing variety of activities and opportunities that 
participants may see as appropriate and beneficial to institutional self-interest.  
Overall these behaviors cannot be dictated and enforced, but must stem from 
shared values and practice.  Making these values and practices explicit and 
explicitly agreed-to is important to ensuring that collective interests are served.  
The task force agrees that a policy regarding record use is desirable and 
necessary, even if that policy were to stipulate no constraints on record sharing.  
 
There is not, and will not be, a universal viewpoint on all issues that are covered 
by a policy.  There is not unanimity within the task force on the core issue:  while 
the majority of members believe that it is desirable to have a policy that limits 
large-scale redistribution of records that could be harmful to the collective, it is 
not a unanimous view even within the small membership of the task force.  But it 
is realistic to aim for consensus on a policy, i.e., agreement to follow a policy 
even though it is not identical in all ways to one’s individual, or even 
institutional, views.  Certainly a process for member input and engagement is 
necessary for such consensus. 
 
Another essential prerequisite for consensus is community understanding of the 
intent and content of the policy.  As currently written, the Policy fails to gain this 
understanding.  For too many in the member library community its legalistic 
language has proven difficult to interpret, offensive in tone, and confusing about 
scope and intent.  The current document focuses on what libraries cannot do 
without sufficient attention to the actual wide scope of “reasonable use” and has 
thus been widely interpreted as more restrictive than it actually is.  The extensive 
FAQs that have been written since the introduction of the policy provide 
guidance in language that needs to be incorporated into the policy itself.  
  
Equally important, the tone of the current document obfuscates the constructive 
aspects of its intent, making it even more difficult to interpret.  Earlier in this 
report we note the need to clarify intent beyond vague mission statements and 
link it conceptually to the policy.  An expression of clarified intent should 
become part of the policy statement, for example through “whereas” statements 
at the beginning of the document.  Framing the policy as a legal agreement may 
be a necessity to achieve its goals, but that necessity and the reasons for it must 
be made much clearer if member libraries are to be confident that OCLC is using 
the policy to serve their best interests. 
  
Another key factor in community consensus is to ensure that the policy is a 
living document, responsive to new environments, technologies, and 
circumstances.  For example, it will not be possible to put all interpretations of 
Reasonable Use into the document (as new situations will inevitably appear), but 
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the document should be linked to an up-to-date FAQ, one that will likely require 
community review and discussion from time to time.  Also, the current policy 
creates what is intended to be an efficient process to achieve agreements for uses 
that fall beyond the definitions of “reasonable” or “non-commercial” use.  As 
may be necessary for operational efficiency, this process cedes all decision 
making on license agreements to OCLC staff.   But these agreements necessarily 
amount to policy making, and, as with the FAQs, it is important to create an 
ongoing process of community review and interpretation that will ensure 
continuing consensus about how and whether the collective is being preserved. 
 
Complexity of issues and diverse input 
 
As discussed in the previous section on Issues Raised by the Policy, today’s (and 
tomorrow’s) environment raises many layers of complexity in interpretation and 
practice.  While no policy statement/contract will ever be a perfect document, it 
does need to be effective in accomplishing its goals and readily applied in an 
operational environment.  The ARL task force has identified several issues that 
need to be clarified and re-worked to make the current policy operational; 
doubtless a broader community review will identify more.  These issues need to 
be clarified and resolved in the next iteration of the proposed policy.  And once 
the policy is implemented and tested, more issues may arise; an ongoing process 
of review and revision will be needed. 
 
Similarly, the policy needs to be operational in conjunction with specific other bi-
lateral agreements that institutions may have with OCLC and with third parties.  
And in the case of federal and some other governmental libraries, the policy 
must work in conjunction with legal and regulatory obligations.  While it may be 
possible to say that such agreements and obligations override the policy, it is 
preferable to give the community time to analyze the implications and 
compatibility of these agreements and suggest approaches or revisions to the 
policy.  To be accepted with consensus, the policy should be viewed as 
compatible with, rather than potentially at odds with, an overall context of 
libraries’ record use and transfer and their special obligations. 
 
 
VI.  Summary of Recommendations 
 
The task force recommends that ARL share our full report with the OCLC Board 
and new Review Board, and also with the wider community.  The following 
summarizes the recommendations that this report intends for OCLC, but this 
summary should not be interpreted without reading our full report. 
 

1. OCLC needs to develop a new policy regarding the transfer and use of 
WorldCat records that results from a wide community review of issues; 
from member library engagement that builds understanding and 
consensus; and from a careful, widely discussed exploration of how the 
policy will achieve articulated goals, including whether or how restraints 
in record sharing may be needed.  The currently proposed policy does not 
meet these criteria. 
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2. The policy needs to be written in a manner that can be understood and 

accepted by the community (e.g., as were the prior guidelines).  This 
includes using a positive tone, a full description of Reasonable Use, and a 
consistent integration with FAQs that will need to be linked to, and thus 
incorporated in, the policy. 

 
3. The policy statement should include explicit and specific explanation of its 

intent and how it carries out that intent. 
 

4. Before a policy is implemented, member libraries need an opportunity to 
analyze how it impacts their operating environments, existing third-party 
or other agreements, and legal or regulatory environments and resolve 
implementation questions raised by that review.  Specific issues that need 
more analysis and development in the current proposed policy include:  
its application to “data extracted from a WorldCat record,” a possible 
broader definition of Original Cataloging, inconsistencies between the 
policy and the FAQs (e.g., in allowable uses of Z39.50), the definition of 
“commercial” use, and the concept of binding downstream users to a 
separate license.  The process for developing the policy with community 
engagement may uncover additional issues that require more analysis in 
order to make the policy operational. 

 
5. The policy addressing the use and transfer of WorldCat Records should 

not apply to records from other OCLC services that make use of WorldCat 
data, such as Identities.  Separate policies should be developed for these 
services. 

 
6. Recognizing that the policy will be a living document applied in a 

changing environment, there needs to be a member-community process 
for ongoing periodic review of applications and interpretations of the 
policy, e.g., through the work of a continuing review board.  Agreements 
(and denials of agreements) for uses of records, such as those made (or 
denied) for commercial use, are also integral to the interpretation of how 
WorldCat records should be used and transferred.  Information on these 
agreements and decisions should be incorporated into the review process. 
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Ad Hoc Task Force to Review the Proposed OCLC Policy for Use and Transfer 
of WorldCat Records 
 
 
Charge 
 
The Ad Hoc Task Force is charged with reviewing and analyzing the recently 
announced proposed OCLC Policy for Use and Transfer of WorldCat Records.  
The Ad Hoc Task Force is to identify and evaluate the issues of interest to 
research libraries in the new Policy. 
 
The Ad Hoc Task Force will provide a white paper by January 16, 2009. 
 
 
Composition 
 
The Ad Hoc Task Force will include up to six members. The chair and at least 
one other member of the Ad Hoc Task Force should be directors, with the 
remaining members being staff from libraries who have the appropriate 
expertise. 
 
Staff Liaisons: Prue Adler and Julia Blixrud  
 
 
Timeframe 
 
The Ad Hoc Task Force will produce a report by January 16, 2009.  Additional 
work will be considered only if circumstances warrant further consideration of 
the Policy.  The task force report will be provided to the ARL Board of Directors.  
 
 
Resources 
 
The Ad Hoc Task Force will need a low level of ARL staff support to assist in the 
ongoing deliberations.  Staff include Prue Adler and Julia Blixrud. 
 
 
Membership 
 
Carol Mandel, New York University, Co-Chair 
Bob Wolven, Columbia University, Co-Chair  
Judith Nadler, University of Chicago 
Erin Stalberg, North Carolina State University 
John Wilkin, University of Michigan 
Roberta J. Winjum, Vanderbilt University 
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JONATHAN BAND PLLC 
 

TECHNOLOGY LAW & POLICY 
 
 

21 Dupont Circle NW              jband@policybandwidth.com 
Washington, DC 20036              (202) 296­5675 (phone) 
policybandwidth.com              (202) 872­0884 (facsimile) 
 
 

MEMORANDUM 
 
To:  Prue Adler 
 
From:  Jonathan Band 
 
Date:  December 29, 2008    File: 01-01  
 
Re:    Enforceability of OCLC Policy for Use and Transfer of WorldCat Records 

 
  The library community has many questions about the new OCLC Policy for 

Use and Transfer of WorldCat Records, particularly concerning its enforceability.  

This memorandum briefly discusses issues relating the enforceability of the Policy. 

  Currently, OCLC has guidelines in place for the use of WorldCat records, 

which OCLC is replacing with the Policy.  There is no legal significance in the change 

of labels from “guidelines” to “policy.”  A set of rules established by a non‐

governmental body is binding on a third party only if the third party agrees to them 

– in other words, only if a valid contract has been formed between the parties.   

  Contracts can take many forms.  On one extreme are negotiated or bilateral 

contracts, where after discussion the parties agree on the mutual obligations, and 

the parties’ assent to the contract’s terms is manifested by signatures.  On the other 

extreme are implied contracts, where a court infers the existence of a contract based 

on the parties’ conduct over time.  In between these extremes are unilateral 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contracts, where one party establishes terms, and the other party manifests its 

assent through its conduct.  “Browse‐wrap” licenses on websites are examples of 

unilateral contracts.  They typically state, “by using our website, you agree to the 

following terms and conditions.”  The user’s use of the website is the manifestation 

of her assent to website operator’s terms. A “click‐wrap” agreement, where the user 

clicks on an icon to manifest his assent, lies on the spectrum between a unilateral 

and a bilateral contract; the party actually assents to the contract by clicking on the 

“I agree” button, rather than just manifesting his assent by his conduct.   

  When courts review unilateral contracts, they typically confront two sets of 

questions.  First, was a contract ever formed? Did the licensee even know of the 

licensor’s terms, so that there was a “meeting of the minds” with respect to the 

contract, and did the licensee act in a manner that assented to the contract’s terms?  

Second, assuming that a contract came into existence, are the contract’s specific 

terms enforceable?  Was there unequal bargaining strength, did the licensee act 

under duress, and are the terms against public policy?  This second set of issues 

usually comes into play only in consumer contracts, e.g., a user’s contract with a cell 

phone provider.     

  The new OCLC Policy is drafted in a manner that appears to reflect OCLC’s 

intent to create a unilateral contract with users of WorldCat records.  For example, 

E.7. provides that “ [t]his Policy is the final, complete and exclusive statement of the 

agreement of the parties with respect to the subject matter hereof.”  E.1. states that 

“[t]he rights to Use and Transfer WorldCat Records afforded by this Policy shall 

automatically terminate upon any breach of this Policy.” C.1. provides that “[e]ach 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OCLC Member and Non‐OCLC member may Use WorldCat records in accordance 

with this policy.”   C.3.a. states that the “[u]se of WordCat Records authorized by this 

policy is limited to Reasonable Use….”  D.1.a. provides that “an OCLC Member or a 

Non‐OLCL Member may Transfer WorldCat Records of its own Holdings to other 

OCLC Members and Non‐OCLC Members For Use in accordance with this Policy.”   

  The Policy is less clear on precisely what conduct triggers assent to the 

Policy’s terms.  The Policy defines its subject matter, WorldCat records, as 

“bibliographic records[s] obtained directly from WorldCat through the use of an 

OCLC product or service.”  B.3.a.  This suggests that a court might conclude that if a 

library obtains a bibliographic record directly from WorldCat through the use of an 

OCLC product or service after the Policy takes effect, the library has agreed to abide 

by the Policy with respect to that record.  In other words, a court might regard the 

library’s accessing the record from OCLC as a manifestation of assent to the Policy 

with respect to that record.  On the other hand, if a library does not access any 

records from OCLC after the Policy takes effect, the Policy should not apply to any 

WorldCat records already in the library’s possession, because the library never 

agreed to the Policy.   

  More ambiguous is the status of WorldCat records already in the library’s 

possession if the library obtains a record from OCLC after the Policy takes effect.  As 

discussed above, the Policy arguably applies to the new record obtained from OCLC.  

But does it also apply to all the records already in the library’s possession?  Can 

OCLC via the Policy reach back to these previously obtained records?  If the library 

agrees to such a reach‐back, then it certainly can occur.  But the Policy does not 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seem to address this issue directly, and the library could argue that it has not agreed 

to a reach‐back. 

  The Policy also attempts to “stick” to WorldCat records that have been 

obtained from OCLC.  A WorldCat record is defined as including a bibliographic 

record that is derived from WorldCat by the party from whom the record is 

received.  In other words, if  a library obtains a record from WorldCat, and 

subsequently transfers that record to a company, the Policy states that it applies to 

the record in the company’s possession.    However, unless the company agrees to 

the Policy, it cannot be bound by the policy.  While a court might view the library’s 

obtaining of the record directly from OCLC as manifesting the library’s assent to the 

Policy, a court probably would not treat the company’s obtaining of the record from 

the library as a manifestation of the company’s assent to the Policy.  

To be sure, under D.1.b., the library can transfer the record to the company 

only if the company enters into an agreement with OCLC.  But if the library breaches 

the Policy by transferring the record to a company that has not entered into an 

agreement by OCLC, OCLC has recourse only against the library, not the company.  

The Policy attempts to emulate the “stickiness” of Creative Commons licenses, 

where downstream users must follow the license terms established by the author.  

The stickiness of the Creative Commons license derives from the fact that copyright 

adheres to a work as it passes from person to person.  Here, by contrast, an 

individual record is unlikely to contain copyrightable expression.  However, if the 

library obtains from OCLC a large enough set of records that reflects expressive 

selection, coordination, and arrangement, and the library transfers that set of 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records to a company, copyright would restrict the company’s use of the set of 

records.    

 
 
  
 






