
.


[image: image1.png]§ T

NATIONAL
LIBRARY

OF AUSTRALIA





Standard Services Contract (No.   )

National Library of Australia

[name of party]

CONTENTS

1PART 1 – SERVICES


11.
INTERPRETATION


62.
TERM OF THE CONTRACT


63.
SERVICES


74.
SUPPLY OF CONTRACT MATERIAL


85.
IMPLEMENTATION


86.
RISK MANAGEMENT


87.
ADDITIONAL SERVICES


88.
SERVICES TO OTHER GOVERNMENT AGENCIES


9PART 2 – STANDARDS AND WARRANTIES


99.
STANDARDS OF PERFORMANCE


1010.
WARRANTIES OF PERFORMANCE


1011.
LIBRARY OBLIGATIONS AND ASSISTANCE


1112.
CONDITIONS FOR ACCESS TO THE SITE


1113.
SITE CONTROL


12PART 3 – CHARGES


1214.
CHARGES


1315.
INVOICES AND PAYMENT


1316.
GST LIABILITY


1417.
CONTRACTOR'S OBLIGATIONS TO CONTRACTOR PERSONNEL


14PART 4 – CONTRACT ADMINISTRATION


1418.
NATURE OF THE RELATIONSHIP


1519.
ADMINISTRATION


1520.
DELAY, EXTENSION OF TIME AND LIQUIDATED DAMAGES


1621.
PERFORMANCE EVALUATION


1722.
UNSATISFACTORY PERFORMANCE


1723.
AUDIT REQUIREMENTS


1824.
ACCOUNTS AND RECORDS


1825.
ACCESS TO CONTRACTOR'S PREMISES AND RECORDS


19PART 5 – INTELLECTUAL PROPERTY ETC


1926.
CONTRACT MATERIAL


2027.
LIBRARY MATERIAL


2128.
DISCLOSURE AND USE OF CONFIDENTIAL INFORMATION


2229.
PRIVACY


2430.
ARCHIVES ACT 1983


2431.
Acknowledgement of Statutory Obligations


25PART 6 – PERSONNEL AND SECURITY


2532.
SECURITY OF SITE AND FACILITIES


2533.
SPECIFIED PERSONNEL


2534.
SUBCONTRACTING


2635.
CONFLICT OF INTEREST


2636.
EQUAL OPPORTUNITY FOR WOMEN IN THE WORKPLACE


26PART 7 – INDEMNITY AND INSURANCE


2637.
ALLOCATION OF RISK AND INDEMNITY


2738.
INSURANCE


2939.
FINANCIAL UNDERTAKING AND PERFORMANCE GUARANTEE


29PART 8 – TERMINATION


2940.
TERMINATION WITHOUT DEFAULT


3041.
TERMINATION FOR DEFAULT


31PART 9 – GENERAL


3142.
EMPLOYMENT PRACTICES


3143.
RECOVERY OF AMOUNTS DUE


3144.
TRANSITION OUT


3245.
ASSIGNMENT AND NOVATION


3346.
OPERATION OF THE CONTRACT


3347.
VARIATION


3348.
RESOLUTION OF DISPUTES


3449.
APPLICABLE LAW


3450.
NOTICES


3451.
COUNTERPARTS


3552.
SURVIVORSHIP


36SCHEDULE 1 – CONTRACT DETAILS


39SCHEDULE 2 – SERVICES


41SCHEDULE 3 – CHARGES AND PAYMENT


44SCHEDULE 4 – DEED OF CONFIDENTIALITY, IP AND MORAL RIGHTS


47SCHEDULE 5 – IMPLEMENTATION PLAN


48SCHEDULE 6 – RISK MANAGEMENT PLAN


49SCHEDULE 7 – INTELLECTUAL PROPERTY REGISTER


50SCHEDULE 8 – UNCONDITIONAL FINANCIAL UNDERTAKING


52SCHEDULE 9 – PERFORMANCE GUARANTEE


56SCHEDULE 10 – SECURITY PROCEDURES


60SCHEDULE 11 – AGENCY ORDER FORM




STANDARD SERVICES CONTRACT

DATE [Insert]
PARTIES

National Library of Australia (ABN 28 346 858 075) a body corporate established by the National Library Act 1960 (the Library)

[Name of party] ABN/ACN [number] (the Contractor)

RECITALS

A.
The Library requires the provision of the Services in the most effective and efficient way possible in order to achieve best value for money.

B.
The Contractor has agreed to provide the Services on the terms and conditions of the Contract.

OPERATIVE PROVISIONS

PART 1 – SERVICES

1. INTERPRETATION

1.1 In the Contract, unless the contrary intention appears, the following definitions apply:
Additional Services means, subject to clause 3.3, services which are beyond the scope of the Services.
Agency Order Form means the form set out at Schedule 11.
Applicable WHS law means any applicable occupational health and safety law, including any corresponding WHS law (as defined in section 4 of the WHS Act).

Auditor means:
(a)
the Commonwealth Auditor-General;

(b)
the Commonwealth Ombudsman;

(c)
the Privacy Commissioner;

(d)
the delegates (for the purposes of performing their statutory functions) of any of the persons specified in paragraphs (a), (b) and (c) of this definition;

(e)
the Library; and

(f)
any person authorised in writing by the Library.
Australian Standard means a standard published by Standards Australia.
Charges means the charges specified in Schedule 3 for the provision of the Services.

Commencement Date means the date specified in item 1 of Schedule 1.

Commonwealth means the Commonwealth of Australia.
Commonwealth Record means a "Commonwealth record" as defined in the Archives Act 1983 (Cth).
Conflict of Interest include any circumstances where, due to a direct or indirect relationship or interest, the Contractor or the Contractor Personnel is or may reasonably be perceived to be, unable to discharge their obligations or duties in relation to the Library in an objective and independent manner to the best of their ability.  There need not be an actual conflict for a perception of one to be formed by a reasonable person.

Contract means these terms and conditions including the Schedules.

Contract Material means all Material supplied, created or collected, or required to be supplied, created or collected, as part of, or for the purpose of performing, the Contractor's obligations under the Contract.  Contract Material does not include Library Material.
Contractor includes, where the context permits Contractor Personnel.

Contractor Confidential Information means information that is listed as such in item 13 of Schedule 1 and any other information that the Library, in its absolute discretion, otherwise agrees will be treated as confidential for the purposes of the Contract.  Unless listed in item 13 of Schedule 1 or otherwise agreed by the Library, Contractor Confidential Information does not include Contract Material or information which:

(a) is or becomes public knowledge other than as a result of breach of the Contract or any other confidentiality obligations; or
(b) has been independently developed or acquired by the Library.
Contractor Personnel means the officers, employees, agents or Subcontractors of the Contractor or its Subcontractors. 

Contractor Protocols means the Library document named as such and provided to the Contractor by the Project Officer, as amended from time to time.

Delegate means the person for the time being holding or performing the duties of the office specified in item 16 of Schedule 1 and includes an officer of the Library who is authorised by the Delegate to perform any of the functions of the Delegate.

Government Agency means any Australian government bodies including departments and agencies subject to the Financial Management and Accountability Act 1997 (Cth) and Commonwealth authorities and Commonwealth companies subject to the Commonwealth Authorities and Companies Act 1997(Cth).
GST has the meaning given by the GST Law.
GST Law has the meaning given in the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Implementation Plan means the plan (if any) at Schedule 6 that is referred to in clause 5.1.
Insolvency Event means the occurrence of an event or circumstance that the Library considers has or may have an adverse effect on the commercial or financial viability of the Contractor, the ability of the Contractor to perform its obligations under the Contract, or the ability of the Library to enforce its rights against the Contractor under or in connection with the Contract. 
Intellectual Property or IP means all present and future rights conferred by statute, common law or equity in or relating to any copyright, trade marks, designs, patents, circuit layouts, plant varieties, business and domain names, inventions and other results of intellectual activity in the industrial, commercial, scientific, literary or artistic fields and includes the rights to the registration of those rights.  Intellectual Property does not include Moral Rights or rights to keep information confidential.
IP Register means the register of Intellectual Property (if any) at Schedule 7.
Library Confidential Information means information that:

(c) is by its nature confidential;

(d) is listed in item 13 of Schedule 1 as Library Confidential Information or is otherwise designated by the Library as confidential; or
(e) the Contractor knows or ought to know is confidential,
but does not include information that:

(f) is, or becomes, public knowledge other than as a result of breach of the Contract or any other confidentiality obligations; or

(g) has been independently developed or acquired by the Contractor, as established by written evidence.

Library Material means any Material provided by or on behalf of the Library to the Contractor in connection with the Contract.

Liquidated Damages Milestone means a milestone of that name set out in Schedule 3.
Loss means any loss, cost or expense (including legal costs and expenses on a solicitor and own client basis) or liability, however it arises and whether it is present or future, fixed or unascertained, actual or contingent.  It includes, for the purposes of clause 29, any loss or liability assumed by the Library to pay a person a reasonable amount as compensation for loss or damage suffered by that person as a result of any breach of clause 29 by the Contractor for which the Library would have been liable under the Privacy Act if such breach had been that of the Library.
Material includes documents, equipment, software, goods, information and data stored by any means, but does not include rights in relation to Intellectual Property.

Milestone means either a Payment Milestone or a Liquidated Damages Milestone, as the context requires.

Month means a calendar month.

Moral Rights means rights of integrity of authorship, rights of attribution of authorship, rights not to have authorship falsely attributed, and rights of a similar nature conferred by statute that exist, or may come to exist, anywhere in the world. 
Party means the Contractor or the Library, as the context requires, and Parties means both of them.

Payment Milestone means a milestone of that name set out in Schedule 3.

Personal Information has the meaning given in section 6 of the Privacy Act.
Privacy Act means the Privacy Act 1988 (Cth).
Project Officer means the person for the time being holding or performing the duties of the office specified in item 5 of Schedule 1 and includes an officer of the Library who is authorised by the said person to perform any of the functions of the Project Officer.

Risk Management Plan means the risk management plan (if any) at Schedule 6, that is referred to in clause 6.

Schedule means a schedule to this Contract and includes any attachment to a schedule to this Contract.
Services means the goods and services set out in Schedule 2 and includes any Additional Services.

Site means the Library's premises at Parkes, Canberra ACT and any additional Library premises specified in item 8 of Schedule 1.

Specified Personnel means the specific Contractor Personnel required to undertake any of the Services, as specified in item 6 of Schedule 1 or otherwise agreed between the Contractor and the Library from time to time.

Subcontractor means a person who furnishes goods or services to the Contractor, either directly or through another Subcontractor, in relation to the Contract.

Tax Invoice means an invoice.  Where there is a Taxable Supply, a Tax Invoice must be in the form of a tax invoice complying with the requirements of the GST Law.

Taxable Supply means the same as in the GST Law.

Term means the period the Contract remains in force as set out in clause 2.

WHS Act means the Work Health and Safety Act 2011 (Cth).
Working Days means all days except Saturdays, Sundays and days declared as Public Holidays in the Australian Capital Territory.
1.2 The following rules apply in interpreting the Contract, except where the context makes it clear that a rule is not intended to apply.

(a) A reference to:

(i) legislation (including subordinate legislation) is to that legislation as amended, re-enacted or replaced, and includes any subordinate legislation issued under it;

(ii) a document or agreement, or a provision of a document or agreement, is to that document, agreement or provision as amended, supplemented, replaced or novated;

(iii) a Party to the Contract or to any other document or agreement includes a permitted substitute or a permitted assign of that Party; 

(iv) a body is:

(A) if that body is replaced by another organisation, deemed to refer to that organisation; and

(B) if that body ceases to exist, deemed to refer to the organisation which most nearly or substantially serves the same purposes or objects of that body;

(v) a person includes any type of entity or body of persons, whether or not it is incorporated or has a separate legal identity, and any executor, administrator or successor in law of the person;

(vi) a professional or industry standard is determined by reference to the applicable Australian Standard or, where such a standard does not exist, best practice in the relevant field or area of expertise; and

(vii) a thing (including a right, obligation or concept) includes any part of it.
(b) Headings are for convenience only, and do not affect interpretation.
(c) A singular word includes the plural, and vice versa.

(d) A word which suggests one gender includes the other gender.

(e) If a word is defined, another part of speech has a corresponding meaning.

(f) If an example is given of any thing (including a right, obligation or concept), such as by saying it includes something else, the example does not limit the scope of that thing.

(g) The word agreement includes an undertaking or other binding arrangement or understanding, whether or not in writing.

(h) All references to currency are references to Australian legal currency and references to weights and measures are references to Australian legal units of weight and measurement.

1.3 If the day on or by which a person must do something under the Contract is not a Working Day: 

(a) if the act involves a payment that is due on demand, the person must do it on or by the next Working Day; and

(b) in any other case, the person must do it on or by the previous Working Day.

1.4 In the event of inconsistency between the clauses of the Contract and the contents of the Schedules, the clauses of the Contract will prevail to the extent of the inconsistency.

1.5 In the event of a conflict between the Contract and any professional or industry standards or practices applicable to the Services (including Australia Standards), the terms of the Contract will prevail.

1.6 Unless otherwise agreed by the Library in writing, the grant of approval or consent by the Library under the Contract will not relieve the Contractor from any liability under the Contract.  
2. TERM OF THE CONTRACT

2.1 The Contract will commence on the Commencement Date and, subject to the Contract, will remain in force for the period specified in item 2 of Schedule 1 (the Term).

2.2 The Library may, at its sole option, extend the Term of the Contract for one or more periods specified in item 2 of Schedule 1 (if any) by written notice to the Contractor at least 20 Working Days prior to the expiry of the Term.

2.3 The Library is not obliged to extend the Contract or enter into any further contracts with the Contractor.

3. SERVICES

3.1 The Contractor must perform all of the Services:

(a) at the times and in the manner specified in the Contract; and

(b) unless otherwise specified in Schedule 2, at the Site.

3.2 Unless otherwise specified in Schedule 2, the Services include the provision of further information, including by written response, in answer to questions raised by the Library in relation to the Services.

3.3 If incidental Materials, services or functions are required for the proper performance of the Services, they will be taken to be included in the scope of the Services.  The Contractor also agrees that minor and reasonable requests will be accommodated as part of the Services at no additional cost notwithstanding that they are not specifically set out in the Contract.  
3.4 In performing the Services the Contractor must: 

(a) comply with all reasonable directions of the Library;

(b) comply with all deadlines as specified in the Contract; 

(c) make its best efforts to comply with any additional deadlines proposed by the Library, or notify the Library within 10 Working Days if it anticipates a difficulty in complying with them;
(d) respond promptly in writing to all reasonable queries by the Library in relation to the Services;
(e) immediately notify the Library if an act or omission of the Contractor or any Contractor Personnel causes a problem or delay that has a material impact on the Contractor's ability to provide the Services;
(f) conduct itself in a spirit of cooperation and good faith; and
(g) accommodate the financial, legal and accountability frameworks and constraints that apply to the Library.

3.5 The Contractor must provide the reports required by the Contract, including those set out in item 4 of Schedule 1, at the times specified in Schedule 2 or as required under clause 3.6.
3.6 The Contractor must perform the Contract in a manner that seeks to identify and implement innovation and continuous improvement, including to the quality, effectiveness (including cost-effectiveness) and efficiency of the Services in a way that evolves with changes in the Library's role and requirements.  The Contractor must report on any innovation or improvements implemented in the performance of the Contract as soon as practicable.  The Library may, but is not obliged to, assist the Contractor to identify and/or implement innovations or improvements.
4. SUPPLY OF CONTRACT MATERIAL
4.1 Where, as part of the Services, the Contractor supplies Contract Material, including parts, consumables or other goods, the Contract Material is supplied on the following terms:

(a) physical property in the Contract Material will be owned by, and all risk will pass to, the Library from the date of acceptance of the Contract Material by the Library; and
(b) the Contractor must ensure that:

(i) any Contract Material is provided or used for the Services in a manner that minimises packaging waste;

(ii) the Contract Material is fit for its intended purpose and complies with any applicable Australian Standards;

(iii) the Library obtains the full benefit of any warranties available in respect of the Contract Material; and
(iv) if, the Contract Material is defective in whole or part when it is delivered or put into use by the Library, it is promptly replaced or repaired (at the Library's sole discretion) at no cost to the Library.
4.2 Where Schedule 2 sets out a procedure for the acceptance of Contract Material, the Contract Material will be accepted by the Library in accordance with that procedure.  Where no acceptance procedure is set out in Schedule 2, Contract Material will be taken to be accepted upon receipt by the Library.  
5. IMPLEMENTATION

5.1 The Contractor must, if an Implementation Plan is included in Schedule 5, comply with its obligations under the Implementation Plan.
6. RISK MANAGEMENT

6.1 The Contractor is responsible for identification, control, mitigation and management of risks associated with the Contract.  In particular, the Contractor must:

(a) identify and properly categorise all risks in terms of severity all risks; and

(b) comply at all times with AS/NZS31000:2009 'Risk Management – Principles and Guidelines', as updated from time to time.

6.2 The Contractor must, if a Risk Management Plan is included in Schedule 6:

(a) comply with its obligations under the Risk Management Plan; and
(b) keep the Risk Management Plan up to date, with any amendments subject to agreement by the Project Officer.

6.3 The Contractor must include in reports to the Library (provided in accordance with clause 3.5) information on: 
(a) the risks arising in relation to the Contract;

(b) the management of those risks; and 
(c) the Contractor's compliance with this clause 6.

7. ADDITIONAL SERVICES

7.1 Either Party may propose the inclusion in the Contract of Additional Services.

7.2 For any such proposal, the Parties must agree upon:

(a) the detailed requirements and performance standards for the Additional Services; and

(b) if the Additional Services cannot be performed within the existing Charges, as substantiated by the Contractor, a fixed price or a fixed price basis (eg an hourly/daily rate with the maximum number of hours or days specified).

7.3 All variations to the Services to include Additional Services must be effected by written agreement of the Parties in accordance with this clause 7 and clause 47.
8. SERVICES TO OTHER GOVERNMENT AGENCIES

8.1 The Contractor offers to provide the Services to other Government Agencies in accordance with the requirements set out in this clause 8.  

8.2 Government Agencies may request the supply of Services in accordance with clause 8.1 by giving the Contractor a completed Agency Order Form as set out in Schedule 11.  

8.3 Each Agency Order Form agreed with the Contractor in accordance with this Contract will create a separate contract between the Contractor and:

(a) the Commonwealth represented by the Government Agency (where that agency is subject to the Financial Management and Accountability Act 1997 (Cth)); or

(b) the Government Agency,

as the case requires, for the supply by the Contractor of the requested Services to the Government Agency.  
8.4 Subject to any amendments set out in the Agency Order Form, the terms and conditions governing each such separate contract will be the same as the provisions of this Contract, except that all references to "the Library" will be read as references to the Government Agency.
PART 2 – STANDARDS AND WARRANTIES

9. STANDARDS OF PERFORMANCE

9.1 The Contractor must:

(a) exercise high professional standards of skill, care and diligence consistent with the standards of well managed operations that perform services similar to the Services;

(b) ensure that the Services meet their purpose, are complete and are performed in a manner that achieves all standards of performance included in or referred to in the Contract;

(c) ensure maximum efficiency and effectiveness in the provision of the Services;

(d) ensure that the Library is fully and accurately informed on all matters which are relevant to the Services;

(e) comply with any applicable or relevant Australian Standards or, where there are no applicable Australian Standards, any other industry standards;

(f) comply with all legal requirements, including statutory and regulatory requirements, and safety standards; and

(g) ensure all obligations, including deadlines, specified in the Contract are fully satisfied.

9.2 Where the Services include the provision of reports or the production of other documents or information, the Contractor must ensure that:
(a) all reports or other documents or information contain all requested information and are accurate and not misleading in any respect;

(b) all working papers are neatly and legibly compiled and contain adequate information to demonstrate the nature and extent of the Services and sufficient evidence to substantiate all conclusions, findings and opinions;

(c) all observations, comments, conclusions and recommendations are clearly explained and substantiated;

(d) copies of all supporting documents are retained for review by the Library if required; and

(e) all advice provided orally or in writing is fit for purpose and specifically answers all issues and questions specified in, or relevant to, the Services in accordance with the Contract.

10. WARRANTIES OF PERFORMANCE

10.1 The Contractor warrants that:

(a) it has and will continue to have the skills, qualifications and experience to provide the Services in an efficient and controlled manner, with a high degree of quality and responsiveness and to a standard that at a minimum complies with the Contract;
(b) it will continuously seek to innovate and improve the performance of the Contract and will inform the Library of reduced costs as they occur and of such innovations and improvements in accordance with clause 3.6;

(c) it will use adequate resources, including adequate numbers of appropriately qualified personnel, to perform the Services in accordance with the Contract;
(d) it has full corporate power and authority to enter into, perform and observe its obligations under the Contract and that the execution, delivery and performance of the Contract has been duly and validly authorised by all necessary corporate action;
(e) it enters into the Contract on its own behalf and not in its capacity as a trustee for any trust; and
(f) it and any proposed subcontractors do not have any unpaid claims in respect of judicial decisions made against them relating to employee entitlements, other than those for which the Contractor or subcontractor has lodged a formal appeal that has not yet been determined.
11. LIBRARY OBLIGATIONS AND ASSISTANCE
11.1 Subject to the Contract, the Library:

(a) will pay the Charges;
(b) will provide access to the Site to Contractor Personnel; 
(c) subject to clause 27.2, authorises the Contractor and Contractor Personnel to use or copy Library Material or provide it to third parties;

(d) authorises the Contractor and Contractor Personnel to use any Contract Material delivered to the Library or provide it to third parties; and
(e) will provide the other assistance, if any, specified in Schedule 3,
provided that any such assistance is solely for the purposes of the Contractor performing the Contract.

11.2 Where Library Material is provided under clause 11.1, the Library Material is provided at the Contractor's risk and the Contractor must:

(a) take reasonable care of the Library Material (including in relation to its accounting, preservation, installation or handling); 

(b) promptly inform the Library of any loss or destruction of, or damage to, the Library Material; and

(c) comply with any reasonable instruction of the Library in relation to the use of the Library Material and for preservation, forwarding or disposal of any damaged part of the Library Material.

11.3 Title to and ownership of the Library Material remains vested in the Library (as relevant), and is not affected by the Contract or the delivery to and use by the Contractor of the Library Material. 
12. CONDITIONS FOR ACCESS TO THE SITE
12.1 The Contractor acknowledges that the Site contains extremely valuable documents, objects, equipment and other Material (items).  The Contractor must ensure that the performance of the Services does not:

(a) pose a risk to any items; or
(b) interrupt the daily activities of the Library.
12.2 If some interruption to the functioning of the Site becomes unavoidable, the Contractor must provide a written report to the Project Officer as soon as possible before the proposed interruption setting out:

(a) details of the proposed interruption, including the time and areas involved; and

(b) the Contractor's recommendation for minimising or otherwise managing the interruption, and the time and areas involved.
12.3 The Library may require the Contractor to change its proposal under clause 12.2 in order to reduce disruption to the Library's activities, and, subject to clause 20, the Contractor must comply in full with any such request.

13. SITE CONTROL

13.1 The Contractor must keep in good order any Contractor operations on the Site, including access points, machinery, equipment, storage of materials and parking of vehicles.  The Contractor must keep the Site neat and tidy at all times and must comply in all respects with the directions given from time to time by the Library.

13.2 The Contractor must observe, and must ensure Contractor Personnel accessing the Site observe, all procedures, rules and regulations in force on the Site, whether specifically drawn to the attention of the Contractor or as might reasonably be inferred from the circumstances, (including in relation to work health and safety standards, the Library's smoke-free policy and the Contractor Protocols) and must comply with all notices, directions and instructions issued by the Library in relation to such rules and regulations.
13.3 In performing the Services, the Contractor must comply with, and must ensure Contractor Personnel comply with:

(a) all relevant legislation, codes of practice and national standards relating to work health and safety; and
(b) all applicable policies and procedures relating to work health and safety including those that apply to the Library's premises when using those premises.
13.4 In the event of any inconsistency between any of the legislation, codes, standards, policies or procedures referred to in clause 13.3, the Contractor will comply with the requirements that produce the highest level of health and safety.
13.5 The Contractor must include in the reports to the Library required by clause 3.5 information on the Contractor's compliance with this clause 13.
PART 3 – CHARGES

14. CHARGES

14.1 The Charges payable by the Library are set out in Schedule 3.  All payments are subject to performance of the Services by the Contractor to the satisfaction of the Library.

14.2 If Schedule 3 specifies Payment Milestones, then the Contractor is not entitled to payment of a Payment Milestone until the Services that are the subject of that Payment Milestone have been completed by the Contractor to the satisfaction of the Library.

14.3 If Charges are based on hourly rates, the Services must be performed within the maximum number of hours specified in Schedule 3.  Charges will only be paid up to the maximum number of hours specified, unless otherwise agreed in writing by the Library.
14.4 Except as specified in the Contract, the Contractor must provide within the Charges, all facilities, personnel, Material and assistance necessary for the proper performance of the Services.

14.5 The Charges include all costs, expenses, disbursements, levies, taxes (including GST), duties and government charges imposed or levied in Australia or overseas in connection with the performance of the Services, and the actual costs and expenses incurred by the Contractor in providing the Services.  Any additional or unforeseen costs arising during the performance of the Services must be borne by the Contractor unless otherwise agreed in writing by the Library.
14.6 If, at any time during the Term, the Contractor enters into a whole of government arrangement with the Commonwealth for the provision of goods or services that are similar to the Services, the Contractor must:

(a) notify the Library of the entry into the arrangement; and

(b) as directed by the Library: 

(i) review the pricing under that arrangement against the Charges; and 

(ii) enter into negotiations with the aim, where appropriate given the Library's requirements, of passing on any benefits under that arrangement to the Library.
15. INVOICES AND PAYMENT

15.1 The Contractor must, when claiming payment of the Charges:

(a) submit a Tax Invoice in respect of the Charges; 

(b) identify in the Tax Invoice the GST on any Taxable Supply or supplies made by the Contractor as part of the Services that are included in the Charges, and all other particulars required by the GST Law for the Library to obtain an input tax credit for the invoiced GST; 

(c) provide a certification in accordance with clause 17.4; and
(d) comply with any other requirements set out in Schedule 3 in relation to invoices.

15.2 Unless otherwise specified in Schedule 3, Tax Invoices must be submitted in arrears and may not be submitted more frequently than monthly.
15.3 Subject to the Contract, the Library will pay the Charges (including any reimbursements approved in accordance with Schedule 3) within 30 days after receipt of a correctly rendered Tax Invoice.

15.4 The Library is entitled, without derogating from any other right it may have, to defer payment of the Charges, including any instalment of the Charges, until the Contractor has completed to the satisfaction of the Library the relevant part of the Services.
16. GST LIABILITY

16.1 If the Library makes, or is assessed by the Australian Taxation Office as having made, a Taxable Supply to the Contractor under the Contract or in connection with the Contract, the Contractor must upon receipt of a Tax Invoice pay, or indemnify the Library for, the amount of the GST paid or payable by the Library.

16.2 The amount recoverable by the Library in respect of any indemnity, representation or warranty given by the Contractor under the Contract:

(a) includes the amount of GST payable on the relevant cost or expense; and
(b) excludes the amount of any input tax credit or other credit to which the Library, as the taxable supplier, is entitled in respect of the cost or expense recovered.

16.3 If the Charges include any amount for GST and the amount of GST is overpaid by the Library, the Contractor must promptly refund to the Library the amount of GST overpaid by creating an adjustment note, or by applying to the Commissioner of Taxation for a refund.  However, the Contractor need not refund to the Library any amount for GST paid to the Commissioner of Taxation unless the Contractor has received a refund of or credit for that amount.
17. CONTRACTOR'S OBLIGATIONS TO CONTRACTOR PERSONNEL
17.1 The Parties agree that Contractor Personnel performing Services on behalf of the Contractor under the Contract are and remain at all times an employee, independent contractor or agent of the Contractor or a Subcontractor. 

17.2 The Contractor must at all times and at its own expense comply with the provisions of any relevant legislation, including all Commonwealth, State and Territory work health and safety legislation and industrial instruments (as defined by the relevant law) and the Disability Discrimination Act 1992 (Cth) in respect of the persons referred to in clause 17.1.  If requested by the Library, the Contractor must provide proof to the Library of compliance with any such legislation or industrial instrument.

17.3 The Contractor must indemnify the Library for:

(a) any payment which the Library is required to make (including but not limited to payments under the Superannuation Guarantee (Administration) Act 1992 (Cth), payroll tax, other taxes, and any penalties and legal costs on an indemnity basis) and any Losses incurred by the Library (including, but not limited to, the tax effect of the loss of any tax deductions) if, despite the provisions of the Contract, the Library is held at any time to be the employer or principal of any persons referred to in clause 17.1 or becomes liable to pay any amounts in respect of such persons; and

(b) any failure of the Contractor to comply with clause 17.2.
17.4 The Contractor must certify on each Tax Invoice submitted to the Library that it has paid or provided all wages and entitlements due under any industrial instrument (as defined by the relevant law) to the employees who performed any Services (or part of the Services) for which the Tax Invoice has been rendered.
PART 4 – CONTRACT ADMINISTRATION

18. NATURE OF THE RELATIONSHIP

18.1 The Contractor is engaged as an independent contractor.  The Contractor is not, by virtue of the Contract, an employee, partner or agent of the Library.
18.2 The Contractor has no authority to incur and must not incur any obligation on behalf of the Library.

18.3 The Contractor must not represent itself, and must ensure that Contractor Personnel do not represent themselves, as being employees, partners or agents of the Library.

18.4 Without limiting any other obligation under the Contract, the Contractor must cooperate at all times with the Library and other contractors to the Library for the optimal performance of the Contract and any other contracts relevant to the Contract or Services.  Subject to the provisions of the Contract regarding privacy and confidentiality, the Contractor will share information relevant to the Services with the Library and other contractors to the Library as required by the Library.

18.5 The Contractor must not make any public announcement or make any representation to any media representative about or concerning:

(a) the Contract;

(b) any matter related to the Contract; or

(c) the Library,

without the prior written consent of the Library, which consent may be given subject to such conditions as the Library in its absolute discretion thinks fit.

19. ADMINISTRATION

19.1 The Project Officer is responsible for administering the Contract on behalf of the Library and for supervision of the performance of the Services.  The Contractor must liaise with, and report to, the Project Officer as reasonably required by the Project Officer during the Term.
19.2 The Contractor must comply with any reasonable direction given by the Library, within the general scope of administration of the Contract, including in relation to the provision of reports and any proposed interruption to Library activities referred to in clause 12.1 or a delay in discharging an agreed obligation within the meaning of clause 20.

19.3 A direction of the Library may include an instruction, order, request, requirement or authorisation and may be given orally or in writing.

19.4 The giving of any direction by the Library, or the assistance in or supervision of the performance of any of the Contractor's obligations under the Contract, will not in any way reduce, diminish or otherwise affect the Contractor's obligations under the Contract.

19.5 If the Project Officer so directs, the Contractor must attend and participate in Contract management committee meetings at a time and venue determined by the Library in consultation with the Contractor.  
19.6 If the Project Officer requires a meeting in accordance with clause 19.5, the Contractor must provide any reports in accordance with clause 3.5 that the Project Officer requires to be discussed at the meeting, at a reasonable time before the meeting is scheduled to occur.

19.7 The Contractor must nominate a person who has authority to receive and sign notices for the Contractor under the Contract.  That person must be identified in item 6 of Schedule 1.  Notwithstanding this clause 19.7, a direction or instruction given to any Contractor Personnel is deemed to have been given to the Contractor.

20. DELAY, EXTENSION OF TIME AND LIQUIDATED DAMAGES
20.1 Where in the Contractor's reasonable opinion there is likely to be a delay in the Contractor discharging an obligation under the Contract because of a cause beyond the reasonable control of the Contractor (excluding a cause arising out of any act or omission on the part of the Contractor or Contractor Personnel) and which the Contractor considers justifies an extension of the time specified in the Contract, the Contractor must: 
(a) notify the Library in writing as soon as possible (but no later than 3 Working Days) after the Contractor has formed that opinion providing the facts which the Contractor considers will give rise to such a delay;

(b) develop strategies to manage the consequences of the delay;

(c) submit to the Library a copy of any proposed variations to the Contract; 

(d) notify the Library in writing of the period of delay or likely period of delay;

(e) give details of the likely effect on the Contract; and

(f) request an extension of time which the Contractor considers reasonable in all the circumstances.

20.2 The Library must give consideration to any request under clause 20.1 and must, as soon as possible after receiving a notice under clause 20.1, notify the Contractor of its decision.  Where the delay has arisen from a cause that is, in the Library's sole and absolute opinion, beyond the reasonable control of the Contractor, the Library must not refuse a request for extension of time without reasonable grounds for doing so.

20.3 If the Contractor has not given notice under clause 20.1, but the Library considers that a delay has arisen, in whole or in part, because of an act or omission on the part of the Library or its employees or agents, then the Library may, by notice in writing to the Contractor, extend the time for performance of the relevant obligation of the Contractor by nominating in the notice a date for such performance, and the date so specified will be, for the purposes of the Contract, the date for performance of that obligation.
20.4 The Library must use reasonable endeavours to ensure that any reviews and audits conducted, or access to premises or documents required, by the Library or third parties do not unreasonably delay or disrupt in any material respect the Contractor's performance of the Services.
20.5 Where there is a delay in the Contractor achieving a Liquidated Damages Milestone under the Contract arising out of any act or omission on the part of the Contractor or Contractor Personnel, without prejudice to any other remedy it has, the Library is entitled, in its sole and absolute discretion, to recover from the Contractor as liquidated damages and not as a penalty the amounts specified in the table set out in Schedule 3 in respect of that Liquidated Damages Milestone.
20.6 The Parties agree that the amounts for liquidated damages set out in Schedule 3 are not penalties but are reasonable, having regard to the loss, costs and expenses that the Library is estimated to incur as a result of the delay. 

21. PERFORMANCE EVALUATION

21.1 The Project Officer may monitor and review the Contractor's performance throughout the Term.  The Contractor must cooperate in relation to all reviews, including by providing any information or documents requested by the Project Officer.  
21.2 The requirement for, and participation in, reviews of the Services under this clause 21, audits under clause 23 and compliance with the requirements of clauses 24 or 25, do not in any way reduce the Contractor's responsibility to perform its obligations in accordance with the Contract, and are not events beyond the reasonable control of the Contractor justifying an extension of time under clause 20.

21.3 The Contractor must promptly take, at no additional cost to the Library, corrective action to rectify any error, non-compliance or inaccuracy identified in any review or audit in the way the Contractor has, under the Contract:

(a) performed any Services; or

(b) calculated any amounts billed to the Library.

22. UNSATISFACTORY PERFORMANCE 

22.1 If the Contractor does not, in the reasonable opinion of the Library, provide any part of the Services within the time or to the standard required by the Contract, and that failure is not remedied within 10 Working Days after the Contractor is given a notice requiring the breach to be remedied, the Library may, in its sole and absolute discretion:

(a) direct the Contractor to remedy the failure under the supervision of, and in accordance with the directions of, the Library;

(b) require the Contractor to engage another person to perform those Services within a reasonable time at the expense of the Contractor; 
(c) perform those Services itself; and/or
(d) engage another person to perform those Services at the expense of the Contractor. 

22.2 For the avoidance of doubt, this clause 22 does not limit any other remedy that the Library has, including:

(a) where the Contractor has not met a Liquidated Damages Milestone, to recover liquidated damages in accordance with clause 20.5; 

(b) to recover any amounts calculated in accordance with any performance regime set out in Schedule 3; and/or

(c) to terminate the Contract in whole or in part under clause 41.1.

23. AUDIT REQUIREMENTS

23.1 An audit of all or part of the Contract may be undertaken at any time by an Auditor.  These audits may include:

(a) the Contractor's practices and procedures as they relate to the Contract, including security procedures;

(b) the manner in which the Contractor performs its obligations under the Contract;

(c) the accuracy of the Contractor's reports, invoices and financial statements in relation to the provision of the Services and the accuracy of the calculation and payment of Charges under the Contract;

(d) the Contractor's compliance with its confidentiality, privacy, security and Library policy obligations under the Contract; and

(e) any other matters determined by the Library to be relevant to the performance of the Services.

23.2 The Contractor must participate cooperatively in audits of the Contract at the frequency and in relation to the matters specified by the Library, including on an ad hoc basis if requested by the Library, for the purpose of ensuring that the Contract is being properly performed and administered.  The Library may appoint an independent person to assist in the audits.

23.3 Each Party must bear its own costs arising from any audits.

24. ACCOUNTS AND RECORDS

24.1 The Contractor must maintain proper accounts in relation to the Contract.  Such accounts must:

(a) be complete and kept up to date;

(b) be kept in a manner that permits them to be conveniently and properly audited;

(c) be drawn in accordance with any applicable Australian Accounting Standards; and

(d) enable the extraction of all accounting information relevant to the Contract.

25. ACCESS TO CONTRACTOR'S PREMISES AND RECORDS

25.1 The Contractor must grant an Auditor, at all reasonable times, access to the Contractor's premises, records, accounts and other financial material or Material relevant to the Contract, including Library Material and Contract Material, however and wherever stored or located, in the custody, possession or control of the Contractor or Contractor Personnel, for inspection and/or copying.

25.2 In the case of documents or records other than in hard copy form, the Contractor must make available on request such reasonable facilities as may be necessary to enable the Library to obtain a legible reproduction at no additional cost to the Auditor or the Library. 

25.3 This clause 25 applies for the Term and for a period of 7 years from the date of the expiration or termination of the Contract.

25.4 Nothing in the Contract reduces, limits or restricts in any way any function, power, right or entitlement of the Commonwealth Auditor-General, the Commonwealth Ombudsman, the Privacy Commissioner, or any of their delegates.  The rights of the Library under the Contract are in addition to any other power, right or entitlement of the Commonwealth Auditor-General, the Commonwealth Ombudsman, the Privacy Commissioner or their delegates.

PART 5 – INTELLECTUAL PROPERTY ETC

26. CONTRACT MATERIAL

26.1 This clause 26 sets out a default position in relation to the ownership and licensing of Intellectual Property.

26.2 Item 14 of Schedule 1, or any IP Register approved by the Library in accordance with clause 26.13, may override the default position set out in this clause 26.  The approved IP Register will prevail to the extent of any inconsistency with this clause 26 or item 14 of Schedule 1.
26.3 Except to the extent it includes Intellectual Property in Library Material, the title to and ownership of all Intellectual Property in all Contract Material vests immediately upon its creation in the Contractor.
26.4 The Contractor grants to the Library a worldwide, perpetual, irrevocable, royalty-free, transferable, non-exclusive licence (including the right to sublicense) to use, reproduce, communicate, publish, modify, adapt and exploit and otherwise exercise rights in relation to, anywhere in the world, all Intellectual Property in the Contract Material and any customisation or enhancements of it not owned by the Library.
26.5 The Library grants the Contractor and Contractor Personnel a non-exclusive, non-transferable, royalty-free licence to exercise the Library's rights in relation to any Intellectual Property in the Contract Material that is owned by the Library, but only to the extent necessary for the performance of the Contractor's obligations under the Contract.
26.6 At the Library's request, the Contractor must bring into existence, sign, execute or otherwise deal with any document which may be necessary to give effect to this clause 26.  
26.7 The Contractor must:

(a) procure from all Contractor Personnel and any third parties, any assignment and licence of Intellectual Property so as to give effect to the Library's rights in this clause 26;
(b) consent and also provide the consent of Contractor Personnel in respect of any possible breaches of their Moral Rights, for the benefit of the Library and its assignees; and

(c) arrange for each assignment and consent required by this clause 26.7 to be given promptly and prior to the relevant Contractor Personnel commencing provision of the Services.

26.8 If requested by the Library, the Contractor must procure from all Contractor Personnel assisting in the performance of the Services, the execution of a deed in the form set out in Schedule 4, or such other form required by the Library.    

26.9 The Contractor warrants that nothing done by the Contractor in the course of providing the Services, including the provision, development or creation of the Contract Material, or any use of the Contract Material by the Library or its users, customers, employees, officers, agents or contractors, will infringe the Intellectual Property or Moral Rights of any person.

26.10 The Contractor must at all times indemnify the Library, its users, officers, employees, agents and contractors (those indemnified) from and against any Loss incurred or suffered by any of those indemnified that arises from any claim, suit, demand, action or proceedings by any person against any of those indemnified in respect of any infringement or alleged infringement of Intellectual Property or Moral Rights:
(a) by the Contractor or Contractor Personnel in carrying out the Services; 
(b) arising as a result of use by those indemnified of the Contract Material; or

(c) otherwise in connection with the Contract.
26.11 The Contractor agrees that the Library may enforce the indemnity in clause 26.10 in favour of those indemnified in clause 26.10 for the benefit of each of such persons, in the name of the Library or of such persons.
26.12 Where an IP Register is included in the Contract, the Contractor must: 

(a) draft amendments required to the IP Register to ensure that it remains up to date and reflects all of the Intellectual Property in the Contract Material; 

(b) provide the amended IP Register to the Library for approval; and

(c) provide an up-to-date copy of the IP Register to the Library upon request, and upon termination or expiration of the Contract.
26.13 The IP Register and any amendments to it must be approved by the Library before they are effective for the purposes of the Contract.
27. LIBRARY MATERIAL

27.1 The Contract does not affect title to or ownership of any Intellectual Property in the Library Material. 

27.2 To the extent that it is permitted to do so, and subject to any conditions set out in Schedule 2 or otherwise notified in writing by the Project Officer, the Library grants a non-exclusive, non-transferable, royalty‑free licence to the Contractor and Contractor Personnel for the Term to use the Intellectual Property in the Library Material solely for the purpose of performing the Contractor's obligations under the Contract.

27.3 If someone claims, or the Contractor reasonably believes that someone is likely to claim, that use by the Contractor of all or part of the Library Material infringes their Intellectual Property or Moral Rights, the Contractor may give a notice to the Library of such claim, and the Library must either, at the Library's sole and absolute discretion:

(a) use its best efforts to secure the rights for the Contractor to continue to use the affected Library Material free of any claim of liability for infringement; 

(b) use its best efforts to replace or modify the affected Library Material so that the Library Material or its use does not infringe the Intellectual Property or Moral Rights of any other person without any degradation of the performance or quality of the affected Library Material; or
(c) otherwise ensure that the Contractor is able to perform the Services in accordance with the Contract, including (as necessary) by granting an extension of time under clause 20 or removing/reducing any obligation imposed on the Contractor (but without reduction of the total Charges payable).

27.4 If the Library is unable to achieve the outcomes set out in clause 27.3 within 20 Working Days after the notice, the Library will be taken to have given a notice on that date under clause 40.1 terminating the Contract.
28. DISCLOSURE AND USE OF CONFIDENTIAL INFORMATION

28.1 Subject to this clause 28, the Contractor must: 
(a) not, and must take all reasonable steps to ensure that Contractor Personnel do not, disclose or make public any Library Confidential Information without the prior written approval of the Library.  In giving written approval, the Library may impose such terms and conditions as in the Library's opinion are appropriate;
(b) ensure that Library Confidential Information is protected against loss, unauthorised access, use, modification, disclosure or other misuse; and 
(c) if requested by the Library, ensure that only Contractor Personnel who have executed a deed in the form of Schedule 4 have access to the Library Confidential Information.
28.2 The Contractor may only disclose Library Confidential Information:

(a) to its advisors and any Contractor Personnel to the extent required for the performance of the Contract or to obtain advice on its rights or obligations; 

(b) to the extent required by law or as required by any government or governmental body, authority or agency having authority over the Contractor; or

(c) if required in connection with legal proceedings,

but in each case, where permitted by law, the Contractor must give the Library sufficient notice of any proposed disclosure so as to enable the Library to seek (as permitted) a protective order or other remedy to prevent the disclosure.

28.3 Except as specified in this clause 28, the Library must not, without the prior written approval of the Contractor, make public or disclose to any person other than the Contractor or Contractor Personnel any Contractor Confidential Information.
28.4 The Library may make public or disclose Contractor Confidential Information:

(a) to the extent required by law or as required by any government or governmental body, authority or agency having authority over the Library;

(b) if required in connection with legal proceedings;

(c) for public accountability reasons, including to provide information to a Minister, Parliament or a parliamentary committee; 

(d) for any other reporting requirements of the Library; or

(e) to Library staff, advisors and contractors where there is a need to know for the purpose of performing their duties or functions or for the Library obtaining advice.
29. PRIVACY

29.1 Without limiting any obligations of the Contractor under the Privacy Act or under the Contract, the Contractor acknowledges that it is a contracted service provider under the Privacy Act and must, with respect to all Personal Information that it has access to or collects in or in relation to the performance of the Contract: 

(a) act in a manner so as to comply with the Information Privacy Principles set out in the Privacy Act, as if it were the Library for the purposes of the Privacy Act;

(b) not access, use, disclose, publish, communicate or retain, or otherwise deal with the Personal Information in any way, except for the purpose of:
(i) performing the Contract; or
(ii) complying with the Privacy Act;

(c) implement all reasonable measures to meet the requirements of this clause 29.1 and assist the Library in meeting the Library's obligations under the Privacy Act; 

(d) cooperate with any reasonable demands or enquiries made by the Privacy Commissioner or the Library, including the investigation of any complaints;

(e) immediately notify the Library if it becomes aware that a disclosure of such Personal Information may be required by law, or when the Contractor becomes aware of a breach of any obligation concerning such information;

(f) ensure that any person who obtains access from the Contractor or Contractor Personnel to any Personal Information in respect of which the Library or the Contractor has obligations under the Privacy Act or this clause 29.1 signs a deed in the form set out in Schedule 4 prior to the access;

(g) take all reasonable measures to ensure that such Personal Information is protected against loss, unauthorised access, use, modification, disclosure or other misuse, and that only authorised Contractor Personnel have access to it.  For the avoidance of doubt, Personal Information must not be used for, or in any way relating to, any direct marketing purpose;

(h) not transfer such Personal Information outside Australia, or allow parties outside Australia to have access to it, without the prior approval of the Library and must comply with any directions given by the Library when providing such approval (noting that the Library is not under any obligation to give approval);

(i) notify the Library of, and cooperate with the Library in the resolution of, any complaint alleging an interference with privacy;

(j) upon written notice from the Library, destroy or permanently de-identify any Personal Information as soon as practicable after it is no longer required for the purpose for which it was originally collected; and
(k) indemnify the Library in respect of any Loss suffered or incurred by the Library arising out of or in connection with a breach of the obligations of the Contractor under this clause 29.1, or any misuse of Personal Information or disclosure in breach of an obligation under the Privacy Act or otherwise, except to the extent that the Loss:

(i) is directly caused by a negligent or unlawful act or omission of the Library or any of its officers or employees; or

(ii) arises from the Contractor obeying a specific direction by an authorised representative of the Library.

29.2 The Contractor must ensure that all Contractor Personnel are aware of the need to comply with:

(a) clause 29.1 in the course of performing the Services; and

(b) directions given by the Library for the purposes of clause 29.1(d).
29.3 Without derogating from any other obligations of the Contractor under statute or otherwise, the Contractor must assist the Library, if requested to do so, to enable any person, on request, to ascertain in respect of Personal Information:

(a) whether the Contractor has possession or control of any records that contain such information;

(b) the nature of the information;

(c) the main purposes for which the information is used by the Contractor; and

(d) the steps the person should take if the person wishes to obtain access to the information.

29.4 The Contractor must, if requested by the Library to do so, maintain a Personal Information register (Register) setting out generally the details referred to in clause 29.3 and must provide a copy of the Register to the Library by 31 May of each year that begins during the Term. 
29.5 The Contractor's obligations in the Contract (including this clause 29) are in addition to the Contractor's obligations under the Privacy Act, and prevail to the extent of any lesser standard required under the National Privacy Principles or any approved privacy code under the Privacy Act.
29.6 Without limiting clause 29.5, where the Contractor collects Personal Information about an individual from:
(a) the Library; or

(b) a person other than the individual or the Library, at the specific direction of the Library,

for the purposes of performing the Contract, the Contractor is not required to take steps to ensure that the individual is or has been made aware of the matters listed in National Privacy Principle 1.3 in the Privacy Act, except as required by the Contract or a specific direction of the Library.
30. ARCHIVES ACT 1983

30.1 The Contractor must not destroy or arrange for, nor effect, a transfer of custody or ownership of any Commonwealth Record without the prior written approval of the Library and the National Archives of Australia.

30.2 Where the Library and the National Archives of Australia authorise the destruction or transfer of custody of a Commonwealth Record by or to the Contractor, the Contractor must comply in every respect with the requirements of the Archives Act 1983 (Cth) or guidelines issued by National Archives of Australia.

30.3 The Contractor must comply with any direction given by the Library for the purpose of transferring Commonwealth records to the National Archives of Australia or providing the National Archives of Australia with full and free access to Commonwealth Records.
31. Acknowledgement of Statutory Obligations

31.1 The Contractor acknowledges in respect of information that it holds or has access to in connection with the Contract that:

(a) any unauthorised access, alteration, removal, addition, possession, control or supply or impediment to the access, reliability, security or operation of data (including Personal Information) held in any computer (or in some cases, any storage device) in the course of performing a contract with the Commonwealth may be an offence under Part 10.7 of the Criminal Code 1995 (Cth) for which there is a range of penalties, including imprisonment; 

(b) the publication or communication by a person of any fact or document, which has come to their knowledge or into their possession or custody by virtue of the performance of the Contract (other than to a person to whom the Contractor is authorised to publish or disclose the fact or document) may be an offence under sections 70 or 79 of the Crimes Act 1914 (Cth), punishment for which may be a maximum of two (section 70) to seven (section 79) years' imprisonment; and

(c) it is an offence under Division 137 of the Criminal Code 1995 (Cth) to give false and misleading information to the Commonwealth.
31.2 The Contractor must ensure that the Contractor Personnel are aware of the matters listed in clause 31.1.
PART 6 – PERSONNEL AND SECURITY

32. SECURITY OF SITE AND FACILITIES

32.1 The Contractor must comply with, and must ensure that all Contractor Personnel engaged or employed in connection with the performance of the Services comply with, all applicable laws and with any directions or instructions given by the Library that relate to the security of the Site or Library facilities, including the security obligations set out in Schedule 10.  
33. SPECIFIED PERSONNEL

33.1 The Contractor must ensure that the Specified Personnel:
(a) are properly qualified and competent personnel (including authorised Subcontractors) of good fame and character and will act, in all the circumstances, in a fit and proper manner while they are performing the Services;

(b) have all signed a deed which is substantively in the form of the Deed in Schedule 4; and

(c) undertake work in respect of the Services in accordance with the terms of the Contract. 

33.2 Where Specified Personnel are unable to undertake work in respect of the Services, the Contractor must notify the Project Officer immediately.  The Contractor must provide a replacement acceptable to the Library at the earliest opportunity.  
33.3 The Library may, at its absolute discretion, give notice requiring the Contractor to remove Contractor Personnel (including Specified Personnel) from work in respect of the Services.  The Contractor must promptly arrange for the removal of such Contractor Personnel from work in respect of the Services and for their replacement with personnel acceptable to the Library and at no additional cost to the Library.  

34. SUBCONTRACTING

34.1 The Contractor must not subcontract the whole or any part of the Services except:

(a) with the prior written consent of the Library; and

(b) on such conditions as the Library in its absolute discretion thinks fit.

34.2 The Subcontractors for which consent has been given by the Library prior to the execution of the Contract are listed in item 7 of Schedule 1.  The Library will notify the Contractor in accordance with clause 34.1 where it consents to further Subcontractors being engaged.
34.3 The Library may revoke its consent to a Subcontractor (including those listed in item 7 of Schedule 1) on reasonable grounds at any time without obtaining the Contractor's agreement.
34.4 Despite any consent given by the Library, the Contractor:

(a) must ensure the work performed by all Subcontractors meets the requirements of the Contract in full;

(b) is liable to the Library for the acts or omissions (including negligent acts or omissions) of all Subcontractors as if they were the acts or omissions of the Contractor;

(c) must ensure that the subcontracts entered into with all Subcontractors are immediately terminable, and that all Subcontractors vacate the Site immediately if the Contract is terminated;
(d) must ensure that subcontracts entered into with all Subcontractors contain clauses that:

(i) require the Subcontractor to comply with all materially relevant laws; and
(ii) allow the Contractor and the Library to publish details of the name of the Subcontractor and the nature of the work subcontracted to them, and
(e) must ensure that the subcontracts entered into with all Subcontractors contain clauses that impose obligations on the Subcontractors and grant rights to the Library (either directly or through the Contractor) the same as the obligations imposed on the Contractor and the rights granted to the Library under clause 23 (Audit Requirements), clause 24 (Accounts and Records), clause 25 (Access to Contractor's Premises and Records), Part 5 (Intellectual Property etc), clause 32 (Security of Site and Facilities), this clause 34 (Subcontracting), clause 35 (Conflict of Interest), clause 36 (Equal Opportunity for Women in the Workplace), Part 8 (Termination), clause 44 (Transition Out), clause 45 (Assignment and Novation) and clause 48 (Resolution of Disputes) of the Contract.

35. CONFLICT OF INTEREST

35.1 The Contractor warrants at the date of signing the Contract, and continues to warrant during the Term that no Conflict of Interest exists or is likely to arise in the performance of its obligations under the Contract that has not been disclosed to and consented to by the Library in writing.

35.2 Where a Conflict of Interest arises or is likely to arise in the performance of the Contractor's obligations under the Contract, the Contractor must immediately notify the Library in writing and must follow all reasonable directions from the Library to resolve or otherwise deal with the Conflict of Interest.

36. EQUAL OPPORTUNITY FOR WOMEN IN THE WORKPLACE

36.1 The Contractor must comply with its obligations, if any, under the Workplace Gender Equality Act 2012 (Cth) (the Act).

36.2 The Contractor must not enter into a subcontract under the Contract with a Subcontractor named by the Director of the Equal Opportunity for Women in the Workplace Agency as an employer currently not complying with the Act.
PART 7 – INDEMNITY AND INSURANCE

37. ALLOCATION OF RISK AND INDEMNITY

37.1 The Contractor will be responsible for loss of and damage to any property or other Materials used by it to provide the Services, except to the extent that any loss of or damage to, any such property, or other Materials is caused by an unlawful or negligent act or omission of the Library, its officers, employees, agents or Subcontractors (other than the Contractor).

37.2 The Contractor must at all times indemnify the Library, its officers, employees, agents and contractors (those indemnified) from and against all Loss incurred or suffered by any of those indemnified or arising from any claim, suit, demand, action or proceeding by any person against any of those indemnified to the extent such Loss was caused or contributed to by any wrongful (including negligent) act or omission of the Contractor or Contractor Personnel arising from or in connection with the performance of the Services or with the Contract.
37.3 The Contractor agrees that the Library may enforce the indemnity in clause 37.2 in favour of those indemnified, for the benefit of each of such persons in the name of the Library or of such persons.

37.4 Nothing in the indemnity contained in clause 37.2 will in any way reduce or qualify the Library's rights at common law in respect of the events which are the subject of the indemnity.

38. INSURANCE

38.1 The Contractor must effect or cause to be effected during the Term and, in respect of clause 38.1(b) only, for 7 years after the end of the Term, the following types of insurance policies on terms acceptable to the Library and in the amounts specified in item 9 of Schedule 1:

(a) public liability insurance which covers the liability of the Contractor and Contractor Personnel (including liability to the Library) in respect of:

(i) loss of, damage to or loss of use of any real or personal property; and

(ii) the personal injury, disease, illness (including mental illness) or death of any person (other than an employee of the insured),

arising out of the performance of the Services or the performance of the Contract.  The insurance must include cover for any of the Library's property that is in the care, custody or control of the Contractor with a sub-limit acceptable to the Library;
(b) professional indemnity or 'errors and omissions' insurance with one automatic right of reinstatement, which covers the liability of the Contractor arising from a breach of duty owed in a professional capacity or an error or omission in judgement by reason of any act or omission of the Contractor or Contractor Personnel.  The professional indemnity or 'errors and omissions' insurance must include cover for unintentional breaches of Intellectual Property and of trade practices related legislation; 
(c) workers' compensation insurance as required by law and, where common law claims are permissible outside of the relevant statutory scheme, employer's liability insurance; and

(d) any other insurance set out in item 9 of Schedule 1.

38.2 The Contractor must, in respect of each insurance referred to in clause 38.1, give the Library:

(a) acceptable proof of currency and coverage of the insurances before the commencement of the Contract;

(b) copies of all cover notes, certificates of currency, renewal certificates and endorsement slips, as soon as the Contractor receives them; and

(c) on request, other evidence of the insurances which the Library reasonably requires, including a copy of the policies.

38.3 The Contractor must ensure that each insurance referred to in clause 38.1 (other than statutory insurances) is effected with reputable insurers with a security rating of A- or better by Standard and Poor's or the equivalent rating by another recognised rating agency.

38.4 The Contractor must immediately give notice to the Library whenever an insurer of any of the insurances effected in compliance with clause 38.1 gives the Contractor a notice of cancellation or any other notice in respect of the relevant policy of insurance, or whenever the Contractor serves a notice of cancellation on the insurer.

38.5 The Contractor must ensure that in relation to the insurances to be maintained under clause 38.1, it:

(a) does not do anything which prejudices any insurance;

(b) if necessary, rectifies anything which might prejudice any insurance;

(c) reinstates an insurance policy if it lapses;

(d) does not cancel, vary or allow an insurance policy to lapse without the prior written consent of the Library;

(e) immediately notifies the Library of any event which may result in an insurance policy lapsing or being cancelled;

(f) gives full, true and particular information to the insurer of all matters and things the non-disclosure of which might in any way prejudice or affect any such policy or the payment of all or any benefits under the insurance; and

(g) takes all reasonable steps to avoid and mitigate losses or liabilities otherwise insured under the policies.

38.6 If the Contractor fails to satisfy any of its obligations under clause 38.1, after the Library gives notice of the failure to the Contractor and the Contractor has had a reasonable opportunity in the opinion of the Library to cure the failure, the Library is entitled to effect and maintain (and the Contractor must provide all reasonable assistance and information to allow the Library to effect and maintain) such insurance policies and pay the premiums as necessary and, in relation to insurances required by clause 38.1, recover the amount from the Contractor.
38.7 Nothing in this clause 38 prevents the Library from taking out insurance and exercising its rights under clause 38.6 without notice to the Contractor, and at the expense of the Contractor, if the Library becomes aware that an insurance policy required under clause 38.1 has lapsed or will soon lapse.
39. FINANCIAL UNDERTAKING AND PERFORMANCE GUARANTEE
39.1 If required by item 10 of Schedule 1, the Contractor must, on written request by the Library, provide (within 15 Working Days after the date of the request) security in the form of an unconditional and irrevocable financial undertaking (Security) for at least the amount of the aggregate sum specified in item 10 of Schedule 1.  The Security must be:

(a) executed by a guarantor approved by the Library; and

(b) substantially in the form appearing in Schedule 8 or such other form as is acceptable to the Library.
39.2 If required by item 11 of Schedule 1, the Contractor must, on written request by the Library, provide (within 15 Working Days of the date of the request) a performance guarantee (Guarantee) executed by a guarantor approved by the Library and substantially in the form appearing in Schedule 9 or such other form as is acceptable to the Library.
39.3 Where applicable, the Contractor must (at its cost) ensure that the Security or Guarantee is stamped or registered by the relevant government agencies.
39.4 The Library is not obliged to make any payment of the Charges prior to receipt of any Security or Guarantee in accordance with this clause 39.

PART 8 – TERMINATION

40. TERMINATION WITHOUT DEFAULT

40.1 The Library may at any time, by written notice, terminate the Contract in whole or in part for any reason.  Such termination will take effect on and from the time specified in the notice.  If the Contract is so terminated, the Library is liable only for:

(a) payment of Charges for Services rendered before the effective date of termination, provided that those Services have been rendered in accordance with the Contract and the Contractor is not otherwise in breach of the Contract; and

(b) subject to this clause 40, any reasonable costs in respect of unavoidable loss or damage sustained or incurred by the Contractor and directly attributable to the termination or partial termination of the Contract, provided that the costs are fully substantiated to the Library.  These costs must not exceed the total Charges payable under the Contract and must not include payments to any employees or former employees (whether in the nature of redundancy payments or accrued entitlements or otherwise) or loss of potential or prospective profit.
40.2 Upon receipt of a notice of termination, the Contractor must:

(a) stop work as specified in the notice and comply with any other directions or requests included in the notice, in particular in relation to Library Material and Contract Material;
(b) take all available steps to minimise or avoid any loss resulting from that termination and to protect Library Material and Contract Material; and

(c) continue work on any part of the Services not affected by the notice.

40.3 In the event of partial termination, the Library's liability to pay the Charges, in the absence of agreement to the contrary, will abate proportionately to the reduction in the Services.

41. TERMINATION FOR DEFAULT

41.1 Without prejudice to its rights at common law, the Library may, by notice in writing to the Contractor, terminate the Contract immediately in whole or in part if the Contractor:

(a) suffers an Insolvency Event;

(b) suffers any execution against its assets having an adverse effect on its ability to perform the Contract;

(c) ceases, or threatens to cease, to carry on its business;

(d) fails to commence performance of the Services or to proceed at a rate of progress so as to ensure the due and proper performance of the Contract in accordance with the requirements of Schedule 2; 

(e) commits a breach of the Contract that in the Library's opinion is capable of being remedied, and: 

(i) does not commence to remedy the breach within 10 Working Days of being given notice by the Library requiring the Contractor to remedy the breach; or

(ii) fails to remedy the breach within 15 Working Days after being given that notice;

(f) commits a fundamental breach of the Contract;

(g) commits a breach of the Contract that in the Library's opinion is not capable of being remedied;

(h) breaches clause 29 (Privacy), clause 32 (Security of Site and Facilities), clause 35 (Conflict of Interest), or clause 45 (Assignment and Novation); or
(i) has committed 3 or more breaches of an obligation under the Contract, whether such breaches have been remedied or not, provided that the Library has given the Contractor notice of each such breach within 30 Working Days after knowledge of such breach.
41.2 The Library is not required to give the Contractor a notice to remedy in relation to a termination, except in relation to a termination under clause 41.1(e).
41.3 If the Contract is terminated under clause 41.1:

(a) subject to the Contract, the Parties will be relieved from future performance of the Contract, without prejudice to any right of action (including the Library's right to recover damages) that has accrued at the date of termination; and
(b) the Contractor must indemnify the Library in respect of any Loss it may incur in procuring similar services from another supplier.
PART 9 – GENERAL

42. EMPLOYMENT PRACTICES
42.1 The Contractor must advise the Library of any adverse court or tribunal decision made against it during the term of the Contract that relates to a breach of workplace relations laws, work health and safety laws, or workers' compensation laws, as well as any remedial action it has taken or proposes to take as a result of the decision.
43. SAFETY
43.1 General obligations

(a) The Contractor acknowledges that the safety and protection of personnel is of paramount importance.

(b) The Contractor must ensure that the Services and the work of the Contractor and its Subcontractors comply with all applicable laws, standards and policies, and the requirements of this Contract, that relate to the health and safety of the Contractor 's personnel and the Library's personnel and any third party present on the site.
43.2 Work health and safety
Contractor's obligation
(a) The Contractor must comply with its obligations under any applicable WHS law, and must ensure, so far as is reasonably practicable, that its officers (as defined in the applicable WHS law) and employees comply with their obligations under applicable WHS law. The other provisions of this clause 43.2 do not limit this clause. 
(b) The Contractor must ensure, so far as is reasonably practicable, the health and safety of:

(i) workers engaged, or caused to be engaged by the Contractor; and

(ii) workers whose activities in carrying out work are influenced or directed by the Contractor,

while the workers are at work in relation to this Contract.
(c) The Contractor must ensure, so far as is reasonably practicable, that the health and safety of other persons (including the Library's officers (as defined in the WHS Act), personnel and contractors) is not put at risk from work carried out under this Contract.

[NOTE TO LIBRARY STAFF:  The following clause should only be included if the Contractor/Panellist will be designing, manufacturing, importing, supplying, installing, constructing or commissioning plant, substances or structures.  Library staff should note that the definition of "plant" contained in applicable WHS laws is very broad.]
(d) The Contractor acknowledges that it:
(i) is a designer, manufacturer, importer or supplier of plant, substances and/or structures to be used at the Site and/or in relation to the Services; and/or 
(ii) installs, constructs and/or commissions plant, substances and structures to be used at the Site and/or in relation to the Services,
and, as such, it has obligations under applicable WHS laws. The Contractor undertakes to comply with those obligations.  
(e) The Contractor must consult, co-operate and co-ordinate with the Library in relation to its workplace health and safety duties.  
(f) The Contractor must, on request, give all reasonable assistance to the Library, by way of provision of information and documents, to assist the Library and its officers (as defined in the WHS Act) to comply with their duties under the WHS Act.

Work health and safety directions

(g) The Library may direct the Contractor to take specified measures in connection with the Contractor’s work under this Contract or otherwise in connection with the Services that the Library considers reasonably necessary to deal with an event or circumstance that has, or is likely to have, an adverse effect on the health or safety of persons.  The Contractor must comply with the direction. The Contractor is not entitled to an adjustment to the Charges merely because of compliance with the direction.

Reporting
(h) If an event occurs in relation to the Contractor’s work under this Contract that leads, or could lead, to the death of, or an injury or illness to, a person (Notifiable Incident), the Contractor must: 

(i) immediately report the matter to the Library, including all relevant details that are known to the Contractor;

(ii) as soon as possible after the Notifiable Incident, investigate the Notifiable Incident to determine, as far as it can reasonably be done:

1. its cause; and

1. what adverse effects (if any) it will have on the Contractor’s work under this Contract, including adverse effects on risks to health and safety;

(iii) as soon as possible after the Notifiable Incident, take all reasonable steps to remedy any effects of the Notifiable Incident on health and safety;

(iv) as soon as possible after the Notifiable Incident, take all reasonable steps (including by instituting procedures and systems) to ensure that an event or circumstance of the kind that led to the Notifiable Incident does not recur;

(v) within 3 Working Days after the Notifiable Incident, give the Library a written report giving further details of the Notifiable Incident, including the results of the investigations required by clause 43.2(h)(ii) and a statement of the steps it has taken or proposes to take as required by clauses 43.2(h)(iii) and 43.2(h)(iv); and

(vi) within 3 months after the Notifiable Incident, give the Library a written report giving full details of its actions in relation to the Notifiable Incident.

(i) The Contractor’s obligations under clause 43.2
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(h) are in addition to any reporting obligation it has under a written law.

Investigations
(j) The Contractor must fully co-operate, at its own cost, with any investigation by any Government agency (including the Commonwealth) with respect to a Notifiable Incident, including parliamentary inquiries, boards of inquiry and coroner’s investigations.

Subcontracting
(k) The Contractor must not enter into any subcontract for the purpose of directly or indirectly fulfilling the Contractor 's obligations under this Contract unless such a subcontract obliges the Subcontractor to comply with equivalent provisions to those contained in this clause 43.
Interpretation

(l) A word or expression in this clause 43 that is:

(i) used or defined in an applicable WHS law; and

1. is not otherwise defined in this clause 43 or elsewhere in this Contract,
has, for the purposes of this clause 43, the meaning it has under the applicable WHS law.

44. RECOVERY OF AMOUNTS DUE

44.1 Where:

(a) any debts or other monies are due to the Library under the Contract; or 

(b) any liquidated damages, service credits, costs, expenses or other amounts are recoverable by the Library from the Contractor in consequence of the Contractor's breach of the Contract, 

then the Library may:

(c) offset them against any other amounts owing by the Library to the Contractor under the Contract; or

(d) invoice the Contractor for the amount due.

44.2 The Contractor must pay any amount invoiced by the Library within 10 Working Days.  If the Contractor fails to pay within this timeframe, the Library may:

(a) deduct the amount from any security provided by the Contractor; or

(b) recover the amount as a debt in any court of competent jurisdiction.
45. TRANSITION OUT

45.1 The Contractor must comply with any transition out requirements specified in item 15 of Schedule 1.
45.2 In the event of termination or expiration of the Contract for any reason, the Contractor must, at no additional cost to the Library:

(a) provide whatever reasonable assistance the Library requests to facilitate transition of the Services to an alternative contractor, or the Library, with minimum disruption to the Library.  This assistance may include, without limitation, the provision of information and training;

(b) cease access to and use of Library systems, Contract Material and Library Material;   
(c) at the Library's direction, either:
(i) return to the Library;

(ii) destroy and certify in writing to the Library the destruction of; or

(iii) destroy and permit the Library to witness the destruction of,

all Library Material or Contract Material that may be in the Contractor’s possession or control;
(d) where requested by the Library, deliver to the Library a statutory declaration made by an authorised officer of the Contractor declaring that to the best of that person's information and belief (after having made proper inquiries) neither the Contractor nor Contractor Personnel have retained any of the Material specified in clause 44.2(c);
(e) comply with all other obligations in the Contract, including those relating to Library Material and Contract Material; and
(f) undertake all reasonable measures to ensure that all Contractor Personnel are aware of their obligations under this Contract relating to confidentiality, security and privacy that continue after the expiry or termination of this Contract.

45.3 This clause 44 does not limit any rights that the Contractor has to the Intellectual Property in the Contract Material.  Where the Contractor has rights to the Intellectual Property in the Contract Material that survive termination or expiry then, subject to complying with its continuing obligations under the Contract (including those that relate to confidentiality and security), the Library will permit the Contractor (at the Contractor's cost) to make and retain copies of such Contract Material.

Note: Contract Material does not include copies of Contract Material made in accordance with the Contractor's rights to use Intellectual Property, to the extent they were not supplied, created or collected (or required to be supplied, created or collected) as part of or for the purpose of performing the Contractor's obligations under the Contract.  Accordingly, such Material does not need to be returned to the Library or destroyed under clause 44.

46. ASSIGNMENT AND NOVATION

46.1 The Contractor may not assign or otherwise transfer its rights under the Contract without the prior consent in writing of the Library.

46.2 The Contractor must not consult with any other person or body for the purpose of entering into an agreement which will require novation of the Contract, without first consulting the Library.

46.3 The Library may novate the Contract to an appropriate party, and the Contractor hereby consents to the novation where:

(a) there is a change in the structure of the Library, including a division of its functions between two or more Commonwealth agencies or an abolition of some of its functions; or

(b) because part or all of the services functions of the Library are to be outsourced to another person.

47. OPERATION OF THE CONTRACT

47.1 Subject to clause 46.2, the Contract constitutes the entire agreement between the Parties and supersedes all prior representations, statements, communications, negotiations, arrangements, understandings and agreements, either oral or written, between the Parties with respect to the subject matter of the Contract.
47.2 The Contractor acknowledges that the Library has executed the Contract and agreed to take part in the transactions that it contemplates in reliance on:

(a) the representations and warranties that are made in the Contract; and

(b) the Contractor's responses to any request for tender or quotation or other pre-contracting information made available to the Library.
47.3 If any provision of the Contract is invalid or not enforceable in accordance with its terms, other provisions which are self-sustaining and capable of separate enforcement with regard to the invalid or unenforceable provision are, and continue to be, valid and enforceable in accordance with their terms.
47.4 The United Nations Convention on Contracts for the International Sale of Goods does not apply to the Contract.
48. VARIATION
48.1 The provisions of the Contract may not be varied either in law or in equity except by agreement in writing signed by the Parties.

48.2 The Library will not be liable for any additional work undertaken or expenditure incurred by the Contractor pursuant to a variation to the Contract unless such variation has been effected in accordance with the Contract and any additional work or expenditure has been agreed to by the Library.

49. RESOLUTION OF DISPUTES

49.1 The Parties undertake to use all reasonable efforts in good faith to resolve any disputes which arise between them in connection with the Contract.  Any dispute must, before the process in clauses 48.2 to 48.4 is commenced, be referred to the Project Officer and the Contractor person specified in items 5 and 6 of Schedule 1, who will attempt to resolve the dispute.  If the dispute is not resolved within 10 Working Days, the process in clauses 48.2 to 48.4 may be commenced.

49.2 A Party may give the other Party a notice of dispute (dispute notice) in connection with the Contract.  Following the giving of a dispute notice, the dispute must initially be referred to the Delegate and a senior executive of the Contractor, who will endeavour to resolve the dispute within 10 Working Days of the giving of the dispute notice.

49.3 If the Parties have not been able to resolve the dispute in accordance with clause 48.2, then the Parties may agree on a process for resolving the dispute through means other than litigation or arbitration, including by mediation or conciliation.

49.4 In the event that the dispute has not been resolved within 30 Working Days (or such other period as agreed between the Parties in writing) after the Parties have attempted to resolve the dispute under clause 48.2, or the appointment of the mediator or conciliator in accordance with clause 48.3, then either Party may, if it wishes, commence legal proceedings.

49.5 Nothing in this clause 48 prevents either Party from seeking urgent relief.

50. APPLICABLE LAW
50.1 The Contract will be governed by the laws in force from time to time in the Australian Capital Territory, and the Parties irrevocably and unconditionally submit to the non‑exclusive jurisdiction of the courts of the Australian Capital Territory.

50.2 The Contractor must ensure that the work done under the Contract complies with all relevant Australian Government policies and the laws from time to time in force in the State or Territory in which the Services, or any part thereof, are to be carried out.
51. NOTICES
51.1 Except as otherwise permitted by the Contract, any notice, request or other communication to be given or served pursuant to the Contract must be in writing and addressed as follows: 

(a) if given to the Library, addressed and forwarded to the Library for the attention of the Project Officer at the address indicated in item 12 of Schedule 1 or as otherwise notified by the Project Officer; or

(b) if given by the Library, signed by the Project Officer or other person authorised by the Library and forwarded to the Contractor at the address indicated in item 12 of Schedule 1 or as otherwise notified by the Contractor.

51.2 Any such notice, request or other communication must be delivered by hand or sent by prepaid post, facsimile, or email to the address of the Party to which it is sent. 

51.3 A notice or other communication sent by prepaid post, facsimile or email to a Party will be delivered: 

(a) if sent by prepaid post, when it would be received by the Party in the normal course of post; or

(b) if sent by facsimile, at the time recorded by the transmitting machine, unless within 24 hours the addressee informs the sender that the transmission was received in incomplete or garbled form; or
(c) if sent by email, when the sender receives either a computer generated receipt notification of the delivery of the email or a personal email acknowledgement from the addressee of the email.

52. COUNTERPARTS

52.1 The Contract may be executed in counterparts by the Parties, each of which when so executed will be deemed to be an original and all of which taken together will constitute one and the same agreement, provided that the Contract will be of no force and effect until the Commencement Date.

53. SURVIVORSHIP
53.1 The following clauses will survive the expiration or termination of the Contract: clause 23 (Audit Requirements), clause 24 (Accounts and Records), clause 25 (Access to Contractor's Premises and Records), Part 5 (Intellectual Property Etc), clause 32 (Security of Site and Facilities), Part 7 (Indemnity and Insurance), clause 44 (Transition Out), clause 48 (Resolution of Disputes), clause 49 (Applicable Law) and clause 52 (Survivorship), as well as any other provision which by its nature is intended, either expressly or implicitly, to survive the expiration or termination of the Contract.

SCHEDULE 1 – CONTRACT DETAILS
	Item
	Topic
	Details

	1. 
	Commencement Date (clause 1.1)
	Specify the date that the obligations under the Contract will commence, this may be the date that the Contract is executed.

	2. 
	Term of the Contract (including any options for extension) (clause 2)
	Specify the length of the Term as well as the length and number of any options for extension of the Term.

	3. 
	Contract Materials (excluding reports)
	Specify all materials, working papers etc to be provided.

	4. 
	Reports (clause 3.5)
	Specify any reports to be provided by the Contractor during the performance of the Services, and the required content of the reports.

	5. 
	Project Officer (clauses 19.1 and 50)
	Specify the office of the Library person who will manage the Contract.

	6. 
	Specified Personnel (clause 33)
	The Contractor must ensure that the following Services are undertaken by the following individuals:

Insert names of all Specified Personnel and their roles.]


Contact person for the purposes of clause 19.7:
Insert name of Contractor's nominated contact person

	7. 
	Approved Subcontractors (clause 34.2)
	The following Subcontractors are approved for the purposes of clause 34.2 to perform the following Services:


Insert names of approved Subcontractors.

	8. 
	Site (clauses 3.1(b) and 13)
	National Library of Australia
Parkes, Canberra ACT
Insert the address details of any additional Sites where the Services are to be performed, including details of any Services that will be performed on the Contractor's premises.

	9. 
	Insurance (clause 38)
	Refer to clause 38 – specify the amounts of the insurance required.
For the purposes of clause 38, the Contractor must hold:

(a)
public liability insurance written on an on occurrence basis for an insurance amount of not less than [insert amount] per occurrence (with no aggregate limit);

(b)
professional indemnity insurance or 'errors and omissions' insurance for an insured amount of not less than [insert amount] each claim and in the aggregate for all claims in any 12 month policy period; [and]
(c)
workers' compensation insurance as required by law and, where common law claims are permissible, employers liability insurance with a limit of indemnity of not less than $50 million each occurrence; [and].
[Consider also whether to include the following additional insurance:
(d)
products liability insurance written on an on occurrence basis for an insurance amount of not less than [insert amount] for each and every occurrence and in the aggregate for all occurrences in any one 12 month policy period.

	10. 
	Unconditional Financial Undertaking (clause 39)
	Refer to clause 39.  Specify the amount and period of the Security, if required.

	11. 
	Performance Guarantee 

(clause 39)
	Refer to clause 39.  Specify if a performance guarantee is required 

	12. 
	Notice Details (clauses 50)
	(a)
The address of the Library is:

Attention: 
[insert name]
Address: 
[insert address]
Facsimile:
[insert facsimile number]
Email:

[insert email address]
(b)
The address of the Contractor is:

Attention:
[insert name]
Address: 
[insert address]
Facsimile:  
[insert facsimile number]
Email:

[insert email address]
(c)
A party may change its address from time to time for the purpose of clause 50 by giving notice of the change to the other Party.

	13. 
	Confidential Information (clause 28)
	Library Confidential Information: 

Insert any information that the Library requires the Contractor to treat as confidential under the Contract – this is in addition to Official Information which is protected under the Contractor's security obligations.
Contractor Confidential Information is:
Insert any information that the Library agrees to treat as confidential under the Contract, noting the Department of Finance and Deregulation's guidance noted titled  "Confidentiality throughout the Procurement Cycle" which is available at http://www.finance.gov.au/procurement/procurement-policy-and-guidance/buying/contract-issues/confidentiality-procurement-cycle/principles.html

	14. 
	Intellectual Property (clause 26)
	Any modification of the IP rights in the Contract Material under clause 26 may be specified here or in the IP Register (if one is included).  If all modifications are set out in the IP Register write "See IP Register".  If none apply insert "Not Used" here.)

	15. 
	Transition Out (clause 44)
	[Insert transition out obligations, eg:

The Contractor must, within 28 Working Days after the Commencement Date, provide a draft transition out plan to the Library for approval.  The draft transition out plan must specify the measures the Contractor will take to transfer the provision of the Services to a third party or the Library, on the expiry or termination of the Contract.  

The Contractor must update, amend and expand the plan as reasonably requested by the Library.]

	
	
	

	16. 
	Delegate
(clause 48.2)
	[Specify the office of the Library person and the current holder of that office.  This office should be more senior than that of the Project Officer and will often be the signatory to the Contract.]


SCHEDULE 2 – SERVICES
1. SERVICES
1.1 The Services to be provided are:
[NOTE TO LIBRARY STAFF: Specify in detail the services to be provided, results to be achieved and relevant performance measures, indicators and milestones for the Services.  
1.2 The Contractor's performance will be monitored by the Project Officer systematically throughout the Term.  Performance indicators will include:

(a) timeliness;

(b) provision of regular project reports;

(c) performance of all tasks included in the Services;

(d) satisfactory standards of workmanship and achievement of all performance standards included in the Contract;

(e) provision of advice which enables effective action to be taken by the Library;

(f) adherence to budget; and

(g) ability to respond effectively to the requirements of the Project Officer under the terms and conditions of the Contract.
2. TIMEFRAME

[NOTE TO LIBRARY STAFF: Specify timing for all components of Services to be delivered.  Progress payments in Schedule 3 should be tied to specific Contract achievements.]
3. ENVIRONMENTAL OBLIGATIONS
[NOTE TO LIBRARY STAFF: These provisions are minimum requirements based on provisions recommended by the Department of Sustainability, Environment, Water, Population and Communities.  A case-by-case assessment should be made to determine if more onerous obligations are appropriate.  Staff can obtain assistance with these provisions from the Building and Security Services Branch if required.]
3.1 The Contractor must:

(a) in relation to any Material supplied, provide the Library (on request) with information on product performance against criteria, including energy and water efficiency, environmental friendly or minimal packaging, and recycled or recyclable product content;

(b) comply with the standards in ISO 14024 (Environmental Labelling) in relation to the Services and any products provided to the Library; and

(c) as much as possible, remove and recycle:

(i) packaging materials; and

(ii) where appropriate, the goods supplied to the Library once they are no longer required by the Library.

SCHEDULE 3 – CHARGES AND PAYMENT

1. CHARGES
1.1 Subject to the Contract and performance of the Services to the satisfaction of the Library, the Charges payable by the Library for the Services (GST inclusive) are: 
[NOTE TO LIBRARY STAFF: Specify the:
· agreed fixed price; and/or
· agreed hourly rate and maximum hours/Charges; and/or

· any reimbursable expenses separate to the other Charges.]
[NOTE TO LIBRARY STAFF: where travel expenses will be reimbursable under the Contract (following approval) the following paragraph should be inserted:
Where the Project Officer has given prior written approval to their incurrence, any travel and accommodation costs incurred by the Contractor will be reimbursed by the Library as part of the Charges at rates not exceeding the rates applicable to the relevant cost allowed for SES employees within the meaning of the Public Service Act 1999 (Cth) from time to time generally notified to Commonwealth departments and agencies.
The Payment Milestones are:

[NOTE TO LIBRARY STAFF: Specify Payment Milestones for instalment/progress payments of Charges.  The Payment Milestones should be objectively measurable and should include quality deliverables and timing Payment Milestones.  If none apply, state 'Not Applicable' or delete the words 'The Payment Milestones are:'.]
1.2 If the Contractor anticipates that the Charges paid under the Contract may exceed [insert amount], the Contractor must notify the Library, including with reasons for the proposed excess, and obtain prior agreement in writing from the Project Officer to the payment of additional Charges.  The Library may require the Contractor not to exceed further fixed amounts without the Library's prior written permission.
[NOTE TO LIBRARY STAFF: Specify the relevant point/amount at which the Library must be notified.]
1.3 The Charges for any Additional Services will be calculated as set out below:

[NOTE TO LIBRARY STAFF: Specify the charges for Additional Services, usually as either an agreed fixed price or an hourly rate.]
1.4 If the Contractor has already been charged GST by any third party supplier of goods or services that are the subject of any expenses reimbursable by the Library under the Contract, the amount of the reimbursable expense must first be reduced by the amount of the input tax credit to which the Contractor is otherwise entitled arising out of the supply of such goods and services by the third party supplier.

2. LIBRARY ASSISTANCE

2.1 The Library will provide the following assistance and Library Material free of charge to the Contractor for the performance of the Services:

· office accommodation at the Site [NOTE TO LIBRARY STAFF: Specify what office accommodation – separate office, desk only etc];
· such normal office services and facilities as are reasonably required by the Contractor for the performance of the Services [NOTE TO LIBRARY STAFF: Specify – what normal office services and facilities the Library will provide.  Consider whether this includes unlimited telephone and stationery usage.];
· subject to the Contract, reasonable access to the Library's data processing system, word processing services, and duplicating services required for the recording or processing of information exclusively relating to the Services; and  [NOTE TO LIBRARY STAFF: Consider whether internet access will be provided.]
· [NOTE TO LIBRARY STAFF: specify  any other assistance to be provided, such as Library personnel who will be available for use by the Contractor.]
2.2 The Library uses monitoring tools to check on telephone and internet usage.

[NOTE TO LIBRARY STAFF: Specify any other Library assistance and conditions on use of that assistance.]
2.3 The following restrictions apply to the use of assistance and Library Material:

[NOTE TO LIBRARY STAFF: Specify any restrictions on the licence granted in relation to Library Material under clause 27.2, or on the use of such assistance and Library Material noted above.]
3. INVOICE PROCEDURES

3.1 Tax Invoices for the Charges forwarded by the Contractor in accordance with clause 15 must be correctly addressed to the Project Officer, National Library of Australia, Parkes, ACT 2600 and must include the following information:

· title of Services;
· name of Project Officer; 
· date and name of the Contract (including the Contract number (if any)); 
· the amount invoiced (separately identifying the amount charged as GST and other taxes, interest or other charges); and
· details of all Services performed in respect of the amount invoiced.
3.2 Subject to the Contract, correctly rendered Tax Invoices will be paid within 30 days.

3.3 The Contractor must provide with every Tax Invoice rendered to the Library under the Contract a report of work completed for the invoice period.  The report must include, but is not limited to, the following:

· sufficient detail of each task undertaken during the invoice period; and
· a complete list of all problems and faults arising during the course of the invoice period, along with a brief summary of how each problem was resolved, each fault rectified and the length of time required for rectification.
[NOTE TO LIBRARY STAFF: The default position is that invoices are submitted in arrears (clause 15.2).  If you want to change this, you need to specify this here.]
4. LIQUIDATED DAMAGES MILESTONES

4.1 The Liquidated Damages Milestones, and the amount of liquidated damages for each Liquidated Damages Milestone, are as follows:

[NOTE TO LIBRARY STAFF: Liquidated damages are a fixed amount which has been determined by the parties as being payable if a specified breach occurs. Refer to the drafting manual for further information and example clauses. If no Liquidated damages will apply, state, 'Not Applicable'.]
SCHEDULE 4 – DEED OF CONFIDENTIALITY, IP AND MORAL RIGHTS
THIS DEED POLL is made 
BY [Insert name and address] (the Recipient)
in favour of the NATIONAL LIBRARY OF AUSTRALIA (the Library) and [Insert name and ABN of the Contractor] (the Contractor)
RECITALS

A.
The Library requires the provision of Services.

B.
The performance of the Services may require access to information confidential to the Library.

COVENANTS

1. INTERPRETATION

1.1 In this Deed:
Conflict of Interest includes any circumstances where, due to a direct or indirect relationship or interest, the Recipient is or may reasonably be perceived to be, unable to discharge their obligations or duties in relation to the Library in an objective and independent manner to the best of their ability.  There need not be an actual conflict for a perception of one to be formed by a reasonable person.

Contract means the contract between the Library and the Contractor dated [Insert date of Contract] for the provision of the Services.

Moral Rights Material means all Contract Material in which Moral Rights subsist.
Terms not defined in this Deed have the same meaning as in the Contract unless a contrary intention is expressed. 

[Note: These definitions are available from the Contractor or from the Library.]
2. RESTRICTIONS ON USE AND HANDLING OF INFORMATION 
2.1 The Recipient must:
(d) use the Contract Material, Library Material and any Intellectual Property provided in connection with the Contract only for the purposes of the Contract; 
(e) not, except as permitted by this Deed or required by law, copy, reproduce or disclose any of the Library Confidential Information without the prior written consent of the Library.  (The Library may grant or withhold this consent in its absolute discretion.); and
(f) comply with, and work with the Library to ensure compliance with the provisions of the Privacy Act 1988 (Cth), including the Information Privacy Principles set out in that Act, in respect of personal information accessible by the Recipient in relation to the Contract, whether or not it is legally bound to comply with that Act and as if the Recipient were an 'agency' within the definition of that Act.  
2.2 The Recipient's obligations under this Deed are in addition to, and do not restrict, any obligations it may have, including under the Privacy Act 1988 (Cth) or any applicable privacy codes or privacy principles.

3. SECURITY

3.1 If requested by the Library, the Recipient must cooperate in any background or national security checks the Library wishes to make of the Recipient, including by providing information usually requested in such circumstances.

4. ACKNOWLEDGMENTS
4.1 The Recipient acknowledges that it is aware of all relevant statutory and other obligations and standards of performance applicable to the Services.
4.2 The Recipient acknowledges that the Library may require the Recipient's removal from the performance of the Services if the Recipient breaches this Deed.
5. INTELLECTUAL PROPERTY

5.1 The Recipient:

(g) assigns any Intellectual Property in materials developed or created by the Recipient in the course of performing the Services to the Contractor from the date of creation of those materials; and
(h) to the extent permitted by applicable law, consents, and must ensure its employees and agents consent to any act or omission that would otherwise infringe any Moral Rights in Moral Rights Material, including any act or omission that may have taken place before or after consent, and in particular consents to the following acts:
(i) any alteration to or deletion from the Moral Rights Material;

(ii) any use of the Moral Rights Material that does not identify the author; and

(iii) any use of the Moral Rights Material that may falsely attribute authorship of the Moral Rights Material to any other person;

for the benefit of the Contractor, the Library and anyone authorised by any of them to do acts comprised in the copyright in the Moral Rights Material.
6. CONFLICT OF INTEREST

6.1 The Recipient warrants that:

(i) no Conflict of Interest exists or is likely to arise during the Recipient's performance of the Services; and

(j) it will use its best endeavours to ensure that a situation does not arise that may result in a Conflict of Interest, during the Recipient's performance of the Services.
6.2 The Recipient undertakes that if it becomes aware of any Conflict of Interest, or a potential Conflict of Interest, during performance of the Services, it will notify the Library and comply with all directions given for dealing with that Conflict of Interest.

7. GENERAL

7.1 The obligations in this Deed are perpetual and cumulative.  Except to the extent of inconsistency, this Deed does not exclude the operation of any principle of law or equity.

7.2 This Deed is governed by and construed in accordance with the laws of the Australian Capital Territory.
	Executed as a deed poll by the Recipient in the presence of:
	
	

	
	
	Signature of Recipient

	
	
	

	Signature of witness
	
	

	
	
	

	Name
	
	

	
	
	


SCHEDULE 5 – IMPLEMENTATION PLAN

[NOTE TO LIBRARY STAFF: Insert Implementation Plan here]
SCHEDULE 6 – RISK MANAGEMENT PLAN

[NOTE TO LIBRARY STAFF: Insert Risk Management Plan here (refer to clause 6)]
SCHEDULE 7 – INTELLECTUAL PROPERTY REGISTER
	Ref.  No
	Description of IP

	Location of IP
	Owner of IP
	Details of licence rights granted where inconsistent with clause 26                   
	Any additional third party rights and nature of those rights
	Is IP registered as a trade mark, patent or similar? If 'yes', provide details

	Date of creation or acquisition under the Contract
	Date rights expire
	Date of entry into this IP Register

	Example: 1.1
	Eg software application [XXXX] containing copyright and trade mark [xxx]
	eg project area name or physical storage location
	Clause 26 sets out the IP rights.  

[or amend if the Library is to own the IP]
	Clause 26  sets out the IP rights.  

[or amend if the Library is to own the IP]
	Clause 26  sets out the IP rights.  

[or amend to set out any third party rights, including moral rights, owners, licensees, etc.]
	Eg [YYYY] trade mark was registered in Australia on [date], number [XXXX], expires [date].
	[date]
	Clause 26  sets out the IP rights

[or amend to specify if different.]
	[date]


SCHEDULE 8 – UNCONDITIONAL FINANCIAL UNDERTAKING
[NOTE TO LIBRARY STAFF: If item 10 of Schedule 1 does not require an Unconditional Financial Undertaking this Schedule should be deleted.] 

THIS DEED POLL (this Undertaking) made 

BY [insert name of Guarantor] ACN [insert] ABN [insert]  (the Guarantor)

in favour of
National Library of Australia (the Library)

OPERATIVE PROVISIONS

1. At the request of [insert company] (the Contractor) and in consideration of the Library accepting this Undertaking, the Guarantor unconditionally and irrevocably, as a primary obligation, undertakes and covenants to pay to the Library, on demand and without reference to the Contractor and notwithstanding any notice given by the Contractor to the Guarantor not to pay the same, any sum or sums which may from time to time be demanded in writing by the Library to a maximum aggregate sum of $[insert amount].

2. The Guarantor's liability under this Undertaking is a continuing liability and continues until the earlier of:

(k) written notification from the Library to the Guarantor that this Undertaking is no longer required;

(l) return of the original of this Undertaking by the Commonwealth to the Guarantor; or

(m) payment being made under this Undertaking of the said maximum aggregate sum, or such lesser amount as the Commonwealth may require.  
3. The obligations of the Guarantor under this Undertaking are not affected by anything which, but for this provision, might operate to exonerate it from that liability in whole or in part, and this Undertaking may be enforced against the Guarantor without the Library being required to exhaust any remedy it may have against the Contractor.  The Guarantor agrees that it is not to be discharged or released from this Undertaking by any arrangement made between the Contractor and the Library.

4. The Guarantor acknowledges that it has received valuable consideration for entering into this Undertaking.

5. The Guarantor must make payments to the Library under this Undertaking no later than [insert time] on the due date to the account of the Library which the Library designates by notice.

6. If a law requires the Guarantor to withhold or deduct taxes from a payment so that that the Library would not actually receive for its own benefit on the due date the full amount provided for under this Undertaking, then:

(n) the amount payable is increased so that, after that deduction and deductions applicable to the additional amounts payable, the Library is entitled to receive the amount it would have received if no deduction had been required;
(o) the Guarantor must make the deduction; and
(p) the Guarantor must pay the full amount deducted to the relevant authority in accordance with applicable law.

7. This Undertaking is governed by, and is to be construed in accordance with, the laws for the time being of the Australian Capital Territory, and the Guarantor agrees that the courts of that Territory will have jurisdiction to entertain any action in respect of, or arising out of, this Undertaking, and the Guarantor submits itself to the jurisdiction of those courts.

8. The Guarantor indemnifies the Library against, and will pay the Library on demand, the amount of all losses, liabilities, costs, expenses, stamp duty and goods and service taxes payable in connection with this Undertaking and in connection with preserving its rights under this Undertaking.
9. Notwithstanding anything stated in this Undertaking, the Guarantor may at any time without being required to do so pay to the Commonwealth the said maximum aggregate sum less any amount or amounts it may have previously paid under this undertaking or such lesser sum as may be required and specified by the Commonwealth and thereupon the liability of the Guarantor hereunder shall immediately cease and determine.

The Guarantor has executed this Undertaking as a deed poll on the date set out above.

	Executed as a deed poll for [name of Guarantor] under power of attorney in the presence of:

Signature of witness

Name of witness 
	Signature of attorney

Name of attorney

Date of power of attorney


SCHEDULE 9 – PERFORMANCE GUARANTEE
[NOTE TO LIBRARY STAFF: If item 11 of Schedule 1 does not require a Performance Guarantee this Schedule should be deleted.]
THIS GUARANTEE is made 
BY [insert name of Guarantor]  (ABN)  [insert]  (ACN) [insert] (Guarantor)

in favour of 
the National Library of Australia (the Library) 

RECITALS
A. The Library wishes to engage a Contractor for the provision of Services to the Library in accordance with the Contract. 

B. [Insert name of Contractor] (the Contractor) has agreed to supply the Services (as defined in the Contract) to the Library under the annexed agreement (Contract).

C. The Contract is subject to the issue by the Guarantor of the guarantee and indemnity appearing in this Guarantee.

OPERATIVE PROVISIONS
1.
The Guarantor guarantees to the Library the performance of the obligations undertaken by the Contractor under the Contract on the conditions set out in this Guarantee.

2.
If the Contractor fails to execute and perform its obligations under the Contract, the Guarantor will, if required to do so by the Library, complete or cause to be completed the obligations set out in, and in accordance with the conditions of, the Contract.

3.
The Guarantor must unconditionally indemnify the Library against, and must pay the Library on demand the amount of, any loss that the Library may suffer because the obligations in respect of the performance of the Contractor's obligations under the Contract are unenforceable. 

4.
The indemnity in paragraph 3 above extends to any loss that is not recoverable:

(q) because of any legal limitation, disability or incapacity of or affecting the Contractor or any other person;

(r) because any transaction relating to that loss was void, illegal, voidable or unenforceable;

(s) whether or not the Library knew or should have known any of the relevant matters or facts; or

(t) because of any other fact or circumstance.  

5.
The Guarantor agrees to pay interest to the Library on any amount payable by it to the Library under this Guarantee from when it becomes due for payment, during the period that it remains unpaid, on demand, or at times determined by the Library calculated on daily balances at the Reserve Bank of Australia's (RBA) 90-Day Bank-Accepted Bill Rate less 10 basis points, and is capitalised (if not paid) every seven calendar days.

6.
The Guarantor must make payments to the Library's nominated bank account [insert account number] with [insert bank name and address] (Bank Account) or otherwise to any other bank account the details of which the Library designates by notice to the Guarantor under this Guarantee no later than [insert time] Canberra time on the due date.

7.
If a law requires the Guarantor to withhold or deduct taxes from a payment so that the Library would not actually receive for its own benefit on the due date the full amount provided for under this Guarantee, then:

(a)
the amount payable is increased so that, after that deduction and deductions applicable to additional amounts payable, the Library receives the amount it would have received if no deduction had been required;

(b)
the Guarantor must make the deduction; and

(c)
the Guarantor must pay the full amount deducted to the relevant authority in accordance with applicable law.
8.
The Guarantor will not be discharged or released or excused from this Guarantee by an arrangement made between the Contractor and the Library with or without the consent of the Guarantor, or by any alteration, amendment or variation in the obligations assumed by the Contractor, or by any forbearance whether as to payment, time, performance or otherwise.  The guarantee by the Guarantor in this Guarantee to assume the obligations of the Contractor will continue in force and effect until completion of all the Contractor's obligations under the Contract or until the completion of the undertakings under this Guarantee by the Guarantor.
9.
The undertakings of the Guarantor under this Guarantee will not exceed the obligations of the Contractor under the Contract.  Any liability of the Guarantor shall be coextensive with, but not in excess of, any liability of the Contractor to the Library under the Contract.  The Guarantor shall be entitled to all rights, privileges and defences otherwise available to the Contractor with respect to any such liability, including without limitation, all provisions of the Contract relating to the limitation of liability and the resolution of disputes.

10.
This Guarantee is subject to, and is to be construed in accordance with, the laws in force in the Australian Capital Territory, and the Guarantor agrees that the courts of that Territory have jurisdiction to entertain any action in respect of, or arising out of, this Guarantee, and the Guarantor submits itself to the jurisdiction of those courts.

11.
For the purpose of this Guarantee, where an obligation of the Contractor under the Contract has not been performed, the Contractor will be taken to have failed to perform that obligation notwithstanding that the Contractor has been dissolved or is subject to external administration procedures under chapter V of the Corporations Act 2001 (Cth) or any other law.

12.
The guarantee and indemnity in this Guarantee survive the expiry or termination of this Guarantee.

13.
The following notice arrangements apply:

(a) a notice or other communication which may be given to or served on the Guarantor under this Guarantee will be deemed to have been duly given or served if it is in writing, is signed on behalf of the Library and is either delivered by hand, posted or faxed or transmitted electronically to the Guarantor or its agent at any registered office of the Guarantor or posted to the Guarantor's address set out above or such other address as is notified in writing to the Library from time to time;

(b) a notice or other communication which may be given to or served on the Library under this Guarantee will be deemed to have been duly given or served if it is in writing, is signed by or on behalf of the Guarantor and is either delivered by hand, posted or faxed or transmitted electronically to the Library at the address set out above or such other address as is notified in writing to the Guarantor from time to time;

(c) a notice sent by post will be deemed to have been given at the time when, in due course of transmission, it would have been delivered at the address to which it is sent; and

(d) a notice sent by fax or transmitted electronically will be deemed to have been given when the machine on which the notice is sent reports that the notice has been transmitted satisfactorily.

14.
A statement signed on behalf of the Library by any of its authorised representatives as to any matter or any amount at the date specified in the statement is conclusive evidence in the absence of manifest error.

15.
Until the obligations of the Contractor have been performed in full, the Guarantor may not:

(a) share in any security interest or money received or receivable by the Library in relation to the guaranteed obligations, or stand in the place of the Library in relation to any security interest or right to receive money;

(b) take any steps to enforce a right or claim against the Contractor relating to any money paid by the Guarantor to the Library under this Guarantee;

(c) have or exercise any rights as surety in competition with the Library;

(d) receive, claim or have the benefit of any payment (including a payment under a guarantee), distribution or security interest from or on account of the Contractor or any other person; or
(e) claim to be entitled by way of contribution, indemnity, subrogation, marshalling or otherwise to the benefit of any agreement or document to which the Library is a party.

16.
If the Contractor is wound up or bankrupted, the Guarantor irrevocably authorises the Library to prove for all money that the Guarantor has paid under this Guarantee until the guaranteed obligations have been irrevocably performed in full.  The Library is not obliged to do this.

17.
If, after the Library applies any amount against any of the obligations of the Contractor, it forms the view that it is obliged to make a payment in respect of the amount so applied by it to any person under any law relating to bankruptcy, winding up or the protection of creditors:

(a) the rights of the Library are to be reinstated and will be the same in respect of that amount, or the relevant part of it, as if the application, or the payment or transaction giving rise to it, had not been made; and

(b) the Guarantor shall immediately do anything (including the signing of documents) required by the Library to restore to the Library any guarantee to which it was entitled immediately before that application or the payment or transaction giving rise to it.

18.
The Guarantor indemnifies the Library against, and will pay the Library on demand, the amount of all losses, damages, liabilities, costs, expenses, stamp duty and goods and service taxes payable in connection with this Guarantee and in connection with preserving its rights under this Guarantee.

Executed as a deed poll
	THE COMMON SEAL of [insert name of Guarantor] was affixed in the presence of, and the sealing is witnessed by:


	)

)

)
	

	……………………………………..


Name (Printed)
	
	……………………………………..


Name (Printed)


SCHEDULE 10 – SECURITY PROCEDURES
1.
Security Procedures
(u) The Contractor is required to perform its obligations under the Contract in a manner which is consistent with:

(i) the requirements in any Contractor Protocols or as otherwise specified by the Library; 
(ii) any additional and relevant requirements of the Australian Government Protective Security Policy Framework (PSPF) advised by the Library, and where the Contractor has access to Library IT systems, the Australian Government Information and Communications Technology Security Manual; and
(iii) any variations, or additions, to those security and other requirements that Library, in its absolute discretion, notifies to the Contractor.
(v) The Contractor must ensure that it has sufficient numbers of security cleared Contractor Personnel available to perform the Services.

(w) The Contractor must safeguard, and must ensure that Contractor Personnel safeguard:

(i) any keys or passes or other relevant access, identification or authentication items or information; or

(ii) any Material detailing access or security arrangements or which could otherwise compromise security, 

that are provided to the Contractor in the course of the Contract.
(x) The Contractor must ensure that all Contractor Personnel engaged or employed in connection with the performance of the Services:

(i) enter and leave the Site by the staff entrance on the lower ground floor or such other entrance as may be designated for this purpose by the Library;
(ii) while on the Site wear a security pass, which is issued by the Library upon such terms and conditions as the Library from time to time determines; and

(iii) return the security pass to the Library when their role in the performance of the Services has ended.
2.
Official Information
(y) For the purpose of this Schedule 10, Official Information means any information developed, received or collected by or on behalf of the Commonwealth, whether through the Library, or any Commonwealth agency or body, or any Commonwealth contracted service provider.
(z) The Contractor agrees, on request from the Library at any time, to arrange for Contractor Personnel to give a written undertaking in a form acceptable to the Library relating to the security, use and non-disclosure of Official Information.

(aa) If required by the Library, the Contractor must ensure that it and any Contractor Personnel working on the Site and/or having access to Official Information, in connection with the Contract, submit to security clearances as required by the Library.
(ab) The Contractor must not perform any part of this Contract outside Australia without the prior written consent of the Library.  In granting its consent, the Library may impose whatever conditions it considers necessary in its sole and absolute discretion.
[NOTE TO LIBRARY STAFF: The remainder of Schedule 10 only needs to be included if the Contractor will require access to Security Classified Information (ie information classified as X-IN-CONFIDENCE, RESTRICTED, PROTECTED, etc).  In all other circumstances these clauses 3,4 and 5 can be deleted.]
3.
Security Clearances and Security Classified Information
(ac) For the purpose of this Schedule 10, Security Classified Information means Official Information that has been classified by the Commonwealth (including by the Library), as security classified information, in accordance with the PSPF.
(ad) Without limiting any other provision of the Contract, the Contractor acknowledges that access to Security Classified Information of at least [insert level of classification] may be involved in the routine performance of the Services.

(ae) The highest classification of Security Classified Information that the Contractor may be required to deal with in the performance of the Services is [insert level of classification].
(af) The Contractor must not access and must ensure that none of the Contractor Personnel have access to any Security Classified Information unless:

(i) the person has been cleared by the Library's security unit to the appropriate level of classification to access such information;

(ii) the Library has given approval in writing for that person to have access to Security Classified Information; 

(iii) that person has undergone security training, as required by the Library, relating to the access and use of Security Classified Information; and

(iv) the person has a legitimate and genuine need to know the relevant Security Classified Information for the purposes of the Contract.
(ag) Unless otherwise specified in Schedule 2, where security clearances are required by the Library, the Contractor must pay the full clearance costs.

(ah) The Contractor must provide to the Library, in the form required by the Library, such information and consents as the Library from time to time requests for the purpose of allowing the Library to assess applications for security clearances under this Schedule 10.

(ai) The Library may, at its sole discretion and without any liability whatsoever: 

(i) withhold an authorisation or security clearance of the Contractor or Contractor Personnel; or

(ii) limit or suspend an authorisation or a security clearance,

and in such event, will notify the Contractor accordingly.  Any such actions by the Library do not in any way limit or diminish the Contractor’s obligation to strictly perform all of its obligations under the Contract.

4.
Physical security
Without limitation, where Security Classified Information is in the possession or control of the Contractor, the Contractor must ensure that all facilities used for the storage, processing, handling, transmission and disposal of the Security Classified Information meet the requirements for the relevant security classification of that information.
5. 
Return of Security Classified Information
(aj) Except as specifically agreed to the contrary by the Library, the Contractor must promptly return to the Library (or account for, if return is not possible) all Security Classified Information obtained by the Contractor as a result of the Contract:
(i) when the relevant Security Classified Information is no longer reasonably required to be held by the Contractor for the purposes of the Contract; or

(ii) when requested by the Library to do so.
(ak) Where return of information that is Security Classified Information is not reasonably possible due the nature of storage in the Contractor’s ICT systems or other reasons agreed by the Library, the Contractor must ensure that this material is promptly (or in such timeframe as may otherwise be agreed) irretrievably erased or destroyed in accordance with the requirements of the PSPF and as specified by the Library, and the erasure or destruction must be confirmed in writing to the Library.
SCHEDULE 11 – AGENCY ORDER FORM
The Contractor has offered under clause  8 of the Contract specified at item 1 below to provide the Services to Government Agencies.  The Government Agency specified in item 3 below accepts this offer on the terms and conditions set out in the Contract and in this Agency Order Form.  If there is an inconsistency between this Agency Order Form and any other provisions of the Contract, the terms and conditions in this Agency Order Form will prevail to the extent of any inconsistency.

	1. 
	Contract No. and description
	

	2. 
	Names of Parties to the Contract
	

	3. 
	Library
	[Insert Government Agency name]

A reference to the Library in the Contract will be taken as a reference to [the Government Agency]

	4. 
	Commencement Date 
	

	5. 
	Government Agency Representative


	Title:

Name:

Postal Address:

Fax number:

Email:

	6. 
	Government Agency details for Notices
	Postal address:

Physical address:

Facsimile number: 

	7. 
	Contractor Specified Personnel
	[insert names]

	8. 
	Services required (including any changes to the Statement of Requirements) 
	[attach additional pages if required]


EXECUTED as a contract.

	SIGNED by [insert name of Agency] in the presence of:
	
	

	
	
	Signature of party

	
	
	

	Signature of witness
	
	

	
	
	

	Name
	
	Name


[NOTE: Which of the following execution clauses is appropriate will depend on how the Contractor proposes to sign the Contract with the Agency.]
	THE COMMON SEAL of [ insert name of Contractor] 

was affixed in the presence of, and the sealing is witnessed by:

..................................................................

Secretary
	)

)

)

)
	...................................................................

Director

	Name
	
	Name (printed)


OR

[Insert alternative execution clause]
	SIGNED by [insert name of name of Contractor] in the presence of:
	
	

	
	
	Signature of party

	
	
	

	Signature of witness
	
	

	
	
	

	Name and Position
	
	Name and Position


EXECUTED as a contract.

	SIGNED by the National Library of Australia in the presence of:
	
	

	
	
	Signature of party

	
	
	

	Signature of witness
	
	

	
	
	

	Name
	
	Name


[NOTE TO LIBRARY STAFF: Which of the following execution clauses is appropriate will depend on how the Contractor proposes to sign the Contract.]
	THE COMMON SEAL of [ insert name of Contractor] 

was affixed in the presence of, and the sealing is witnessed by:

..................................................................

Secretary
	)

)

)

)
	...................................................................

Director

	Name
	
	Name (printed)


OR
[Insert alternative execution clause]
	SIGNED by [insert name of name of Contractor] in the presence of:
	
	

	
	
	Signature of party

	
	
	

	Signature of witness
	
	

	
	
	

	Name and Position
	
	Name and Position


� This must include the form of IP (eg a trade mark) and what the IP subsists in (eg a software program, a report etc).  Include the relevant version, if applicable.  Note also that different rights can exist in a work and a modification of that work – these should be recorded separately.  


� Details of registration to be recorded include, but are not limited to, jurisdiction (eg Australia), date of registration and date of expiry.  
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24 June 1998


